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P R E F A G E. 

TH E feries of " Decifions upon Orders of Juftices" 
not having been continued, as was intended, by 
Sir James Burrow^ and having with a view to that inten- 
tion been omitted in the Reports of Mr. Cowpery it was 
fuggefted to the author, that it might not be unaccep. 
table to the public to have them brought down to the 
prefent time in one volume : and, as within thefe few 
years many queftions have arifen, very important, not only 
to the iyftem of the poor laws, but alfo to the general ju- 
rifdidion of a juftice of the peace, it has been thought 
expedient to enlarge the plan adopted by Sir James Bur- 
roWy and to include all fuch cafes j as relate to that office 
in general. The reafbn, why few determinations, rela- 
tive to the general duty and office of the magiflrate, pre- 
vious to Michaelmas Term 1781, are included in. diii 
volume, is; that the introdudion of fuch cafes would 
Have interfered with the labours of others ; and this at a 
time when the public were alfo in pofleffion of them, 
abridged and interwoven in the lafl edition of Dt, Burnt 
Juftice. 

The remaining part of this volume will be publifhed as 
early as the other avocations of the author will permit ; 
at which time a table of all the principal matters will be 
added. A a ATA- 
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Hilary Term 

1 7 Geo, 3. 1777. 



Rex V. Mathews. ,^^^ 

Jamtavy 25. 

TH E court of quarter fcfiions for the county of Berks ^ 
on appeal^ confirm a rate, by which Samuel Mathews was 
afleffed towards the relief of the poor of the parifh of • 
Old Wind/or in that county, and ftate the following cafe : 

That the appellant, Samuel Mathews^ is rated for a keeper's lodge The "Royal 
and two acres of land, fituate in Wind/or Great Park, in the faid Uol'^tcdble 
parifli of old Wind/or, and that the faid great park with all the tothcpoon 
lodges belonging thereto, is the property of his Majefty; and that S«^^t«>oc- 
by his letters patent, bearing date the eleventh day oi July in the paSteiy^*" 
fixth year of his reign,* his faid Majefty gave and granted the houfc and 
office of ranger or keeper of his faid park, with all the lands, [he^'^a^^^*^ 
grounds and foil within the fame, lodges and privileges thereto them b7«nt 
belonging, to his brother. Prince Henry Frederick, or his affigns, orfemces, 
during his Majefty's pleafure; who by virtue of fuch office occu- *'^"^^*^^** 
pies the great lodge and park, and appoints the other keepers 
thereof; and that the faid M^/j6^'u^x, the appellant, is one of the 
keepers of the faid park, appointed by his Royal Highnefs dur- 
ing pleafure; and that the faid appellant, by virtue of his office, 
occupies the faid lodge, and the faid two acres of land, for which 
he is fo rated i and that the lodges and park have not been rated to 
the relief of the poor, till about two years ago. That John John/on, 
another keeper and occupier of one of the lodges in the faid park> 

B and 
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W7% ^"^ Within the faid pari(h^ having been rated about two years for 
'^'^ his faid lodge, and having rcfufed to pay the rate, a wa:rrant of 
diftrcfs was iflued, bearing date the 27th day oi November lad paft, 
and in confequence thereof^ a diftrefs was made, and his goods fold 
in the regular courA^ of law, and tl>e ov€r{4us returned to him ; 
againft which proceeding he has not appealed. And it further ap- 
pearing that his Majefty is rated to the poor's rate, for the Mews 
in the pari(h of New Windfor -^ and that the fame is paid by the 
Mafter of the Horfe to his Majefty ; and that his faid Majefty is 
rated for the Mewi^ in the parifli of Saint Mar4tn, in the city of 
Wejlminjler j Thai Kicbatd Biggs^ who is clerk of the works^ at 
New Wind/or and occupies a houfe there belonging to his Majefty 
by virtue of that office, nas for many years been rated and pays to 
\he poor rate of New Windjor for the fame ; That the occupiers of a 
,houfe in the parifli of New Windfor^ belonging to the crown, and at 
prcfent in occupation of R96ert Blunt, Efquire, have been rated, and 
have paid to the poor rate of the faid parifti for twenty years paft ; 
And that Thomas Hiljley^ an oflicer under the crown at New Windfor^ 
and occupier by virtue of his office, of a houfe 011 x\iQCaJiJe Hi/I 
belonging to the crown, and within the faid pariih of New fVindfor, 
has for many years been rated and has paid for the faid houfe to 
the poor rates ; and that Ttlfleys predeceflbr in the faid office, was 
alfo rated and paid to the poor rates there for the faid houfe ; That 
the following officers or fervants of the crown at Hampton-court 
in the parifti of Han\pt(m^ in the county of Middle/ex, who are 
occupiers by virtue of their refpedive offices, of houfes and lailds 
there belonging to the crown, have been regularly rated and have 
paid to the poor rates of the faid parifti of Hampton i particularly 
Mrs. Mojiyn^ wardrobe keeper at Hampton-^court aforefaid, for 
a meadow belonging to her apartment in the royal palace 
and annexed thereto ; Mr, Rice, clerk of the board of works, 
for the houfe he occupies there; Mr. Shaw and Mr. Snape^ 
farriers to his Majefty, for the eftates in their occupation *, Sir 
William Chambers^ comptroller of the board of works, for his 
houfe which he occupies by virtue of his office j That Lord North 
is rated for Bujby park and lodge belonging to the crown, fituated 
in the faid parifti of Hampton, which he occupies in right of his 
wife, who is ranger of the faid park ; and that the rates have been 
regularly paid for the fame, both by him and by the late Lord 
Halifax, when ranger of the faid park \ and that General Hodgfon^ 
who is occupier of New Lodge, and certain land thereto annexed 

in 
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in IVinJfor Fortfi tn th< pariih oi Bray, the faid lodge and Uod^ 
beiDg tbe property of the crown^ has been rated and paid- to th« 
poor ratea of Bray paridi^ for the faid lodge and laads; And it 
likewife further appearing^ that roaay fervaots have gained their 
fettleoients in 0/^ A^i^^^ parifh^ by their fervicc at the appel- 
lant's lodge^ and tbs other i9dge6 ; many of whom with th^eir 
families have been acd are chargeable Co the aforefaid pari(h of 
Old fVindfor I and that the parL(h officers have lately paid 22 A 
and upwards on account of a paaper, who gained her rcttlcmeeit hy 
fervice with Mr, Fairfax^ the perfon who immediately preceded 
Samuel Mathews 9 the appellant, in the occupation of the lodge« 
for which the appellant is now rated ; it is ordered^ ^c. 

Dunning and Douglas iliewed caufe in fi^pport of the rate ; and 
faid, that, though the cafe was not intended to involve the queftion, 
whether lands in the adlual occupation of the crown were rateable, 
yet it had found even that. But^ be this as it might, the property 
of the crown in the occupation of a fubje<A was clearly rateable ; 
[a\ vxd that at all events thefe underkeepers, who were mafters 
of families, thai fubjedled the pari fh to heavy burthens, not oiily 
ought in reafon to contribute, but were alfo as occupiers clearly 
liable unddr &tat. 43 Eliz. c. 2. That this cafe is Wronger than 
that of [6] Cbelfea. Unjpital cited in \c\ ; The King v. The Inbabi- 
tznts of Su Luie's Ho/pifal ', where the court flated, that the 
officers of Cbelfea Hqfpital wdre charged, as having feparate and 
diftindt apartments, which are conjidered as their dwelling houfes, 
and in which they and their families reiided : and that -the appel-^ 
lant and all other holders of thefe lands have always paid to the 
land-tax. 

Wallace. Bearcroft and Hunter H. who had obtained the rule 
to quafh this rate, on the ground that this lodge and clofe were 
rcyal for ejl' land, and as fuch exempt from the poor's rate, now 
deferted this ground ; and Wallace contended that the appellant 
was not an occupier within thedatute, the keepers being by their 
appointment merely fervants during pleafure, and liable at a mo-- 



[a] Held> jtbat where the Arite of a palaoe is denaifed to a fuhjd^ &r a certain perm^neiit 
intereil, the grantees, that occupy it, are rateable to th^ poor. The Duke of Portland <i/.' 
The parMh officers of St. Margaret Weflmtnfter at Wfi Prius, after //. 33 G. 2, W^nnt^s 
Anal^fis of the law conGerning the parochial provifioa for the poor. I7^7« /- 60. 

[^] Eyre a;. Snialpace et d. E, 23 G. 2. 1750. 

[r] 2 Burr, Rep, foL 1064. M, i G. 3. i'j6o.^Fidi alfo i Black, Rep. 249. 
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lyy^. mentis warning to be dirmifTed I that fuch perfons could have no* 
u«v-««i right or intereit of their own, and could only be confidered in the' 
light of doorkeepers or porters at the lodge-gate of a nobleman's 
park; and that of courfe their mailer ought to have been rated. 

hovdi Mansfield. You fliift your ground. The true qucf- 
tion to be tried is, whether this property is rateable; and you 
chufe to argue, whether this man is the occupier. The royal 
palaces are not liable, neither have they ever been rated. As to the 
Mews in St. Martins parifh, that part of it only is rated, which- 
was taken in of late years, and was before that time ground be- 
longing to fome adjacent parifh. [a\ But, as to the point made 
before the court, it is clear, that when a fervant occupies a houfe 
and two acres of land, whether he pays for them by a rent or by 
fervice, it can i^ake no difference as to his being rated : he i& 
equally liable. 

Bearcroft now infifted, that the fpecial cafe was contradidory ;. 
as it found, that thb Duke, as ranger, was occupier of the nobole^ 
and alfo that the appellant, as keeper, was occupier oi part ; and 
therefore that the Duke, if the firft finding prevailed in the 
opinion of the court, could only be rateable. 

But this objedion, as it went only to an amendment, was dif-^ 
regarded^ and Afion^ Willes and AJhhurfi^ juftices, concurring. 

The rule was difcharged, and the order of 
Seflions confirming the rate, affirmed. 



\a\ So in the cafe ol Catharine Hall, Cambridge ^ which:, though extraparochial, as moll of 
the old Colleges are, was holden liable lor lands newly taken in. Rex a;. Gardener. ?r. 14 
G. 3. 1774, Ctywf, 79. 

N. B. In Michaelmas term laft, the point of time at which this work profcfTes to commence, 
DO cafe aroie applicable to any part of the fubjed of it. 



JJ-'-f-' Rex V. Inhabitants of EllisfielcT. 

A Settlement ^TT^ W O Jufticcs remove Samuel Bulpit and Sarah his wife, 
^^undefTwo 1 ^^^^^ ^^^ parifh of Popbam in the county of Hants, to 
hirings with- the parifli of Ellisfield in the fame county. The feffions, on 
in the year, if ^ppg^ J confirm the order and ftate the following cafe : 

the difccnti- * *L, '• 1-1 ixirr?? 

nuance does That the pauper was hired on the tin oi December, ^nz> to 
not exceed a "John Dalman of the parifli of Ellisfield, to fcrve till the MicbaeU 

day ; of "^ * 

which the ^^^ 

law will not make a fmdUon. 
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maSt IJJ^^ That he wei>t into the fervice the next day^ aixl 1777, 
continued therein till 9 o' clock on faid Michaelmas day; at which u*v««J 
time his mailer paid him his wages^ and the pauper took his 
clothes, and left his maftcr's houfe and fervice. About half an 
hour afterwards, his maftcr came to him in the faid pariih, and 
delired him to ftay with him; but pauper defired a fum for his 
wages, which the mafter refufed ; faying, ** He ihould fee him 
prefently at Bafin^Jioke fair, held that day, for hiring fervants/' 
That at the fair, at o^e o'clock, he there made an agreement with 
the mafter to ferve him till -Af/V^^/^/w^j following, i775, and- went 
into his fervice that evening, being the evening of the faid Mi-^ 
cbaelmas day 1774; and continued therein 4ov three months. 
That pauper thought himfelf at liberty to hire himfelf to any 
other perfon as foon as he left his mafter's houfe; and (hould have 
hired himfelf to any perfon^ who would have given him the 
wages he afked of his mafter. 

Lawrence (hewed caufe in fupport of thefe orders ; the fervice 
having been continued during every day of the whole year, the 
pauper muft be confidered as having ferved for a year within the 
meaning of Stat. ^ JVi& M. c. 11. and 8 Gf 9 ^. 3. r. 30. ; and 
he infiftcd upon the cafe of [a] The King*y. The Inhabitants of 
Fifebead Magdalen^ as in point. 

Lord Mansfield, calling upon the other fide ; Mansfield, Dun-^ 
ning znd Kerij, in fupport of the rule to quafti the orders, contended, 
that this cafe differed from that of Ftfehead i for that there the 
pauper had left part of his clothes, (his (hirt,) behind at his maf- 
ter's ; and that the fervice might be well confidered as continuing, 
while the pauper went home for that advice, which he received 
from his father. But that in this cafe the feparation of the 
parties, though fliort indeed, was complete and perfedl ; that if, 
after an interruption of three hours, the relation between mafter 
and fervant could be confidered as continuing,, there certainly 
could be no reafon, as there was certainly no provifion of any 
ftatute, to prevent its being holden as fubfifting and uninterrupted 
at the end of three days. That, the diflTolution of the contradl 
being fo complete without a pretence of fraud, no fettlement could 
be gained under fuch *i fervice; even if the court would conncdt 
two fervices, contrary to the true fenfe and fpirit of the ftatutes " 



[a] Burr^^Settl. Caf. 116. M. 11 G. 2. 1737* 

3 ^^ 
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1777. ^W. Ci M.€. \\. and 8 fi? 9 IT. 3. c. 30. and the repeated dc- 
* — "ir-ii^ claratiofis of diflatisfadlion from time to time by fo many of the 
judges, [a] 

Lord Mansfield — ^There is not the difference of an iota be- 
tween this cafeand that oi Fifebead i and every argument ufed there 
would apply in the prefent. It is faid there, as here, that the 
pauper left his raafter's fervice, received bis wages, and was abfent 
fome time. He might have hired himfolf with any other mader 
during his abfence. Upon his return be does not agree to conti- 
nue the ^/i/ fervicei but makes a new contract for more wages. 
There was therefore a compleat abandonment and difcontinuance. 

The ground, on which the court went in that cafe, and which 
holds equally in the prefent, was, that the law, will not make a 
fradion of a day : and the reafon and juflice of the cafe is with the 
fettlement. As to the interruption and difcontinuance. Chappie 
juftice obferved very properly in th^ Fifebead cafe, that upon 
every new contract there is zfort of a difcontinuance : and that the 
law ofconneding twohirings within the year, which was now fet- 
tled, could not have been fupported, where the firft period was fuf- 
fered to elapfe before the focond contrad was o)ade, [b'] if this 
were otherwife. 

jifion^ WilleSf and jijhburjl^ Juftices, concurring^ 

Rule difcharged, and both 
orders affirmed • 

[a\ Ld. Ch- J. Raymond and Page J. in The King a;. The Inhabitants oi Jjnbo. M. i G. 2. 
Foley, 144. and Powys, J. as faid by Lee, Ch. J. in the Fifchead cafe. 
[^] And f uch are all the cafes cited in Bwn. 

Vidt Rex V. the Inhabitants of Under Barrow and Bradley Field, H. 20 G. 3. 1780. Pofi. 

Rex V. Inhabitants of Hernlington, 

Saturday ^T^ WO juftices [c\ made an order upon the towndiip of Darlings 

February 8. J[ ton in the county of Durham^ to pay a weekly fum towards 

the maintenance of two bailard children under feven years of age, 

brought by their mother to the town(hip of Hemiington in the 

[c] This aa does not require more than one jaftice. Fide 3 ^. r. 11. fe^. 11. It is the 
JtaK 18 Elix. tf. 3, which provides for the pt^ijbment of the mother and reputed ikther, a, 
well ts for the relief of the pariih againft them> that requires the authority of two magifbatesa. 

3 county 
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coonty of Tor k, the place df their mother's legal fcttlewenii tfacir 1777. 
own being at DarimgUn. The feffions, on appeal, difcb»rge thk ' i>*"^ r ^ 
order, and ftate a cafe to the following cffcft. 

The cafe found, that Eleanor Guy, and Mary her daughter, a ^^^'Zil'^i^^ 
baftvd, born at Hemlington, went, under a certificate from Hem^ mother for 
lington, dated Jufy i ith, 1772, to refide in Darlington \ and that, JJ"""^^* ^*^ 
during her rcfidence under that certificate, Eleanor wa« delivered {tttoxknie^ 
of Ann and Williamy two other baftard children. mcnt,muft 

That on the i ith of September 1775, Darlington, by an order of J'^JJ'^^'I; ^j^^ 
two juftices, removed Eleanor the mother and her daughter Mary pariih, in 
to Hemlingtoni and that Eleanor, the mother, carried with her Ann "^^^^^ '^^'^ 
and William, her two other children, though not named in the or- ^^^* ' 
der of removal, as nurfe children to Darlington. 

The cafe then proceeded to ftate at large the fads contained ia 
the following order of two juftices • 

Duriaml TTTHEREAS Jonathan Davifon, Efquire, one of 
to wit. 3 VV his Majefty's juftices of the peace for the 
faid county did, on the complaint of the churchwarden and over- 
fecr of the poor of Uemlington, in the county of Tork, iflue a fum- . 
mons under his hand and feal, dated the nth day of OSlober in- 
ftant, and dircfted to the churchwardens and overfeers of the poor 
of the townfhip of Darlington, in the faid county of Durham^ 
thereby requiring them or fome of them to appear before him and 
fuch other of his Majefty's juftices of the peace for the faid county 
of Durham, as ftiould be at the townhoufe in Stockton, in the fame 
county, this day at eleven o'clock in the forenoon of this day, to 
flicw caufe why an order (hould not be then and there made, for 
the payment by the fame churchwardens and overfeers, of a weekly 
fum to the faid churchwarden ami overfecr of Hemlington, for the 
maintenance oi Ann Guy aitd William Guy, baftards, born in tliefaid 
townihip of Darlington, and then refident in the faid townftiip of 
Hemlington, as nurfe children with their mother Eleanor Guy. And 
whereas, the faid fummons was duly ferved on the faid church war--' 
dens and overfeers of Darlington, or fome of them^ but they or any 
of them have not appeared in purfuance thereof: And whereas, the 
faid Eleanor Guy, in and by her voluntary examination taken in 
writing and upon oath this day by and before George Sutton^ 
Efquire, and Ralph Ord, Efquire, two of the faid juftices, hath 
declared that fhe was delivered of the faid Ann Guy and William 
Guy in the faid townftiip of Darlington, who were both born 

baftards^ 
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1777. bafiards^ and are now of the fevcral ages following, to wit, the faid 
>-pr** J jinn Guy^ of the age of four years or thereabouts, and the faid JFil-^ 
Ham Guy, of the age of one year and an half or thereabouts ; that 
they are now chargeable to the townfliip of Hemlington aforefaid, 
and that (he is not willing to part- with them until they refpec- 
tivcly attain the age of feven years. Now in confideration thereof, 
and on the complaint of the faid churchwarden and overfeer of 
Hemlington^ We do hereby order the faid churchwardens and over;- 
feers of Darlington, or fome of them to pay to the faid church- 
warden and overfeer oi Hemlington, the fum of two Shillings weekly 
and every week, for and towards the fupport and maintenance of 
the faid Ann Guy and William Guy^ until they fliall be ordered ac- 
cording to law to forbear the faid allowance or otherwife. Given 
under our hands and feals at Stockton aforefaid, the 2ith day of 

Odlober, lyjs* 

Ralph Ord, 
G. Sutton. 

T/)e Cafe then proceeded tojlatt^^ 

That the churchwardens and overfecrs of Darlington were duly 
fcrved with the faid order, but refufcd to obey the fame; and there- 
upon appealed to this court, at this feffions, {January lo, 1776,) 
againft the faid order. And the counfcl on both fides having 
waived all defers [tf] (if any) in the form and manner of making 
the faid order for maintenance, the following qucftion only was 
fubmitted to the confideration and judgment of this court, viz. 

Whether the churchwardens and ovcrfeers of the poor of the 
town(hip of Darlington are obliged or compellable to pay to the 



[tf] It is fomewhat fingular that the want of jurifdiftion in the court of quarter feffions, no 
appeal having by any llatuie been given in the cafe of relief of poor perfons by an order of a 
ji^ce of peace, ihould have palled unnoticed at the bar. in this cafe as well as that of the King 
V. the Inhabitants of North ShieUs, H. zo G: 3. : efpecially as this defeat h d not only been 
pointed out in M. 1 1 G. 3, 1770, by Mr. Chambers arguendo in the cafe of TheKinga'. Winlhip 
and Grunwell, quod wdi in the Notes Poft\ but alfb appeared by clear legil inference from th« 
cafe of Tac King v. Carlifle, M^ 7 G. 3. Burn's Juji, 3. 617. Ed. 1785. in which, had ao 
appeal lain, the order appealed from mull have been conclufive upon the inJi^mtnt for not 
obeying it; Fide The King 'u, the Inhabitants oi North Shields, Pofi. 

The Ibnie overfight alfo happened in the cafe of the King v. Woodilerton, M. 6 G. 2. 2. Bar- 
uard. 207. 247. This cafe is aifo reported in 1 Sejf, Ca/es p. 199. under the nanw of 1 he King 
nj. The Inhabitants of ^'cc//?.'»i/e7/, county of Sfaffhrd, in both reports it is llatcd 2K the cafe of 
an Jfpeal to the court of quarter feflions; and, though neither of thefe reports arc in mucH 
repute, yet as they concur, ihcy may together be conlidered of fufficient authority to eftabliih 
fuch a fad as this. 

4 churchwarden 
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cliurchwardcn and overfeer of the poor of the townftiip o^ Hemlmg" 1777- 
ton^ any money or other thing for or towards the relief or main- * ^ 
tenance of the faid Ann and William, the baftard children of 
Eleanor Guy, whilft they remain with their mother, as nurfe chil- 
dren at, and are maintained at the expence of the townfhip of Hem-^ 
lington, flie refufing to part with them fo that they be removed to 
Darlington? 

Davenport (hewed caufe in fupport of the order of feflions ; and 
faid, that the natural and legal right of a parent to take children 
under the age of nurture, wherever they might be fettled, along with 
her wherever (he might go, was unqueftionable: that, as to the 
queftion before the court, which was, by what parifti'fuch children 
during fuch relidence were to be maintained, the cafes of [^] Wang- 
ford ^nA Brandon, [^] the King v. the Inhabitants of St. Giles's in 
the Fields, and [r] Shermanbury v. Bolney, which would be confi- 
dered as having e(labli(hed, that they muft, during their refidencc 
with their mother in a pari(h not their own, be maintained at the 
expence of their own, were all determined, when the court had in 
view a very different inquiry; and not, as here, the maintenance^ 
but the fettlement of the pauper : that Dr. Burn \£\ was decidedly 
of opinion that they ought to be maintained by their mother's 
pari(h ; from which the law will not permit them to-be removed : 
that if juftices have aflumed the power of apportioning expences 
between parifhes in the cafe of baftard children^ it is contrary to 
the fpirit and intention oi Jiat. 18 Eliz. c. 3.; which gives them 
authority to charge the mother or reputed father in relief of the 
parijh : that fuch a pradlice in all cafes is contrary to law ; and that 
the inconvenience of fettling minute and difputable accounts for 
fix, or feven years together, between pari(hes at the two oppofite 
extremities of the ifland, would be monftrous and intolerable j that 
there arc only two or three cafes, in which the power of apportion- 
ing is given to juftices: i. Where, from the inability of one pari(h 
it becomes necefTary, in aid of their poor rate, to afTefs another, \/\ 
2. Where removals and appeaU are in feiTions adjudged vexatious 
and frivolous, [/J or where upon the removing of a certificated 



a] Carth.449. E. 10 W. 3, I L. Raym. 395. Salk. 482. 
'^1 Burr. Sett. Cafes 2. Tr. 6 & 7 G. 2. 1733. 
c] Carth. 279. Tr. 5 W. & M. 

V] Vol. 3. 315* Edit. 1 ith. And fo in all parts of the earlier editions of his work, that 
touch this iubje^. Vol. i. 206. Vol. 3. 305. 502. Edit. nth. 
[t] 43 Eliz. c. 2. itdi. 3. 
I/] B &9 W. 3. c. 30. fcdt. 3. 9G. I. C.7. fcft. 9, 

C perfoA 



lo Hilary Term 17 Geo. 3. 

i^^. perfon the reafonable charges of the maintenance and removal are 
^•^V^ allowed by a magiftratc, [a] That the prefent cafe was no one of 
thefe. That churchwardens and overfeers are not authorized to 
relieve paupers not refident in their parishes ; except in the cafe of 
certificated perfons^ [6] or fuch as are in the workhoufe. [c] That» 
as the cafe of [d] Sk^retb and Walfwd had fettled, that the mother 
may retain her baftard children under feven years of age thougk 
fettled in another parifh, it would be much more expedient, that 
they fhould be maintained as cafual poor in the parifli, in which, if 
the mother chofe, they muft neceilarily remain i and th{it this cafe^ 
warranted that dodrine, and the practice that had obtained under 
the opinion of Dr. Bum. 

Wallace^ in fupport of the rule toquafli the order. All that the 
cafe fays, is, that the mother (ball not be feparated from her children^. 
Lord Mansfield (ftopping Mr. Wallace) — And, if more, k 
would be a iingle authority i whereas there are feveral againft it, in 
which. the point is fettled. The King v. Saxmundbam^ [e] Fort% 
307. cited m Bott^ 254. is exprefsly in point; and the King i^ 
the Inhabitants of St. Giles's, in Burr, recognisies the fame doc* 
trine. 

jffiofi, Jufttce.-— Whether the child be legitimate or nttp 
does not at all vary the cafe. The principle is the fame; and the 
airthorky in Fortejcue fays exprefsly, ** $0 if a Baftard/' 
fFilles and Jjbburfi, Juftices, of the fame opinion. 

Rule abiblttte. 
Order of feffions quaflied, and! 
original order affirmed, 
# 
This poirit has again been decided in the cafe of Smfffon & ah 
V. Jobnjbn & al. M. 19 G. 3. 1779. Dough 7. The queftion, by 
whom a nurture child, fettled in one parifli and living with it's mo- 
uther in apother, ought to be maintained, was before the court in 
Tr. 8 fT. 2* in the cafe of the King v. the Inhabitants of LucA-^ 
ington. Comb. 380, 381.; but was left undecided. 

[a] 3 G. 2, c. 29. fca. 9. 

[i] a&9W. 3.c,3o. fca. I. 

[c] 9 G. c. 7* fea, 4. 

M Scf. Caf. VoL 2. S9. Burn. Vol. 3. 365. Edit. 17S5. Dr. Born ftates it as tHe cafe 
pfa *tf/?^^ child: a faft, which the cafe exprefsly ftate& not to hare been adjudged in the 
order* 

[*} 12 W. 3. 

Kex 
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Rex V. Inhabitants of Brampton. J?^i^ „, 

TWO juftices remove Hannah Wright from the pariih of Maid fervant 
4fhov€r in the county of Derby to the Parifli of Brampton ^^.^ 
in the fame county. The feffions, on appeal^ confirm the order^ before the 
and ftate the following^ cafe : end of the 

The pauper being, legally fettled at Brampton, hired herfelf to ^^^^ 
cne Mr. Longfdon of Eyam for a year, and ferved under that hiring though h«- 
//// within three weeks (yf the end of the year i when her majler difco^ wholcwigca? 
vering her to be with ckUd^ turned her away^ and paid her her year* s ^^ noVct-- 
wages^ and half a crown over y whereupon (he went home to her tlement* 
father's at AJhover^ from whence (he was removed as above ftated. 
The pauper on her examination in court faid, (he was willing to 
have ftaid her year out, if (he might ; but that it was not materiatl 
to her whether (he ftaid or went, as (he had received her whole 
year's wages ; and that (he was not half gone with child when (he 
left her fervice ; and hoped (he could have done the work of her 
place to the end of the year. 

Dunning and Balguy fluewed caufe in fupport of thefe orders. 

Dunning. The queftion is, was this contract di(rolved before 
the end of the year ? This depends upon the faA^ whether the 
tnafter has aAe4 either arbitrarily or fraudulently ? For a mafter. 
upon juft and reaibnable caufe, may difcharge his fervant ; and there 
can be no doubt but that a criminal condud, like the prefent^ 
amounts to a reafonable cau(e. Though it has been faid in [a\ the 
King V. the Inhabitants of Marlborough, cited in Finer s Abridge-^ 
ment. Tit. Removal C. ** That a maid-fervant, got with child^ can't 
be removed from her fervice/' [^] This can only mean removed 



fa\ 12 Mod. 403, Tr. 12 W. 3. 
b\ Dunning cited this cafe from Bott 266 j adding from thence " This is however good 
cavfe to Ji/cbarze her of her fervice ; and, after her mafier has di/cbarged her, fhemay then be 
removed, &c. This piUTagf Mr. Bott cites from Rtx v. Mar/iorough,Win, Tit. Removal, 459 : 
but the authority in Vin, which is cited from 12 Mod. 403, goes no farther than is fUted 
above* There is indeed a marginal note in Vxn. cited from Shaw's Pariih Law, d. 241. 
'' That in fuch cafe a juftice upon complaint of the maftir may difcharge her ; but notning is 
iaid in the pajg;e cited from Yin. or in 12 Mod. from which it can even be inferred, that there 
is any authority in a mafier fi to difcharge. The above citation from Shaw I find in p. 242.^ 
of his 3d edition 1736. Tit. Workhoules, e. 58. / 22. It appears to be aa obfervation of 
bis own, I do not find it in his two laft editions of 1755 aod 1763. In the cafe of JppretUiar 
Dr. Burn fays exprefsly, that ** the mafter may not of bis own accord difcharge his appren* 
tic%/* but may proceed under one of two ftatutrs. Vol. i. p. 72. Edit« 1785. 

C a ip 
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1777. by the parijh officers before the contrast isdiffhlved^ but this mifcon- 

^-"v^i^ duft is a good rcafon for the niafter to diflblve it; and there can 

then be no objedion to the removal by the parift officers. 

Bfllguy. It has been faid, that there ought to have been an ap- 
plication to a magiftrate to difcharge the fervant; but, in the firft 
place, this is not the cafe of a fervant in hufbandry, and therefore 
a juftice of peace has no jurifdidlion to difcharge : or, if he had; 
it was in this cafe unnecefTary, as the fervant con fen ted ; and the 
interpofition of a juftice could be only neceflary, in cafes where 
the parties were not agreed. . The payment of the whole year's 
wages has been alfo infifted upon ; and that this payment could not 
have been made on any other idea, than that of the contraft conti- 
nuing to the end of the year: but it has again and again been de- 
termined that a dcdudlion of wages does not prove the contra^ 
dijfohed within the year: [a] AJion J, in the King v, the Inhabi- 
tants of Wejierleigh \ and, if fo, the full payment of them cannot 
prove the contradt^(?«//;7Z^^^: to this the cafe of [^] the King v. the 
Inhabitants of C^y?/i?^i6z/rci&, and the King -u. the Inhabitants of 
Godalming^ H. 12 G. i. cited in the above cafe, are fully in point. 
As to the fad found, *' That the pauper hoped ftie could have done 
her work," it is not her ability, but her criminal condud, that 
mull be the teft ; or otherwife a mafter might be obliged to keep a 
woman in his houfe for many months under thefe circumftancesi 
though he were a clergyman, or had a wife and daughters. The 
cafe of [r] the King v. the Inhabitants of Richmond is not appli- 
cable. It was the cafe of a marriage; and the mafter with good 
reafon difpenfed with a fortnight's fervicc ; for the pauper's wife 
had ftayed a fortnight beyond her year at the inftance and for the 
accommodation of the mafter. 

Wallace and Wills^ in fupport of the rule ta quafli the orders : 
The ftat. 5 Eliz. c. 4. extends to maid fervants ; and therefore at 
leaft the intervention of a magiftrate is neceflary : without it, the 
contradl could not legally »be diflblved ; nor is there any authority to 
fupport the contrary do(ftrine. But a magiftrate could not in this 
cafe interfere, it not being th« cafe of a fervant in huftjandry ; neither 



[«] His words were •* The only diiFcrcnce between this caft (WeftirUigh) and the King 
^. the Inhabitants of Goodnefton in Burr. Settl. Caf. 251. is the abatement of the wages ; 
bat there are (everal cafes where that has been held to fignify nothing." M. 14 G. 3. 1773* 

\h'\ Burr, Settl. Caf. 68. Mich. 9 G. 2. 1735. 

[(] £aft. J3 Gto^ 3. 1773* Burr. Settl. Caf. 74a. 

i& 
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Is thercevena^/(5?2//»to fupport fuch a'dodlrine, except the marginal 1777* 
note in Viner^ cited from Sbaw\ and that is but a loofc obfervation 
uhfupported by any authority. That on the contrary the cafe itfelf 
in Viner was cxprefsly in point; that there was no pretence for the 
conftruftion fuggefted on the other fide, that the court muft mean 
•* Can't be removed till after the contrail is diflolved by a dif- 
•* charge :'* that the cafe affords nothing on which fuch a con- 
jedlure can be founded ; but on the contrary. fiys *^ Jhall not for 
** that be removed ^ but jhall ferve out her time : And Jince jhe is not 
** removable^ 0*^/' fo as to leave no folid foundation- to fupport the 
fenfe contended for. 'Tis argued, that becaufe a dedudion of 
wages does not vary the nature of the central, the payment of 
them cannot vary it-, but all the authorities fay, that when the 
difmiflion of a fcrvant is accompanied, as here, with the payment 
of the whole wages^ it (hall be confidered as a difpenfation of the 
remaining fervicc ; or in other words a conftruflive continuance of 
it to the end of the year. They denied the confent of the pauper 
to diifolve the contraft ; and infilled that the half crown beyond 
her wages muft be confidered as an equivalent for her board : and 
that the only obje£l of the mafter was to defeat the fettlement of 
the fervant in his parifl). 

Wills alfo cited the cafe of \a\ the King v. the Inhabitants of 
Hanbury I where it was adjudged that, though the magiftrate had 
allowed the difcharge of the fervant upon the complaint of the majler^ 
yet, becaufe this was an a£t of jurifdi<flion in the magiftrate, which 
ought to be by ordcr^ and it was ftated that no order was made, the 
court held that the contrad was not diflolved. And from hence^ 
and from the circumftance of its being faid by the court *' That a 
** fervant cannot be thus difcharged againji his own confent^'' he in- 
ferred, that a matter has not any fuch authority by law vefted rn 
himfelf. He alfo infifted^ that an unmarried woman by being with 



{a\ Burr. Settl. Caf. 322. 26 & 27 G. 2. 1753. In the fame cafe reported in Sayer 100.^ 
under the name of the King <z;. the Inhabitants of Tardehigg, the judgment of the icourt is 
ftated as exprefs and pofitive upon this fubjedt. It was the cafe of a fervant difcharged for mar- 
yying a woman big with child. And by the court. It is very doubtful, whether, as the power 
given to a juflice of the peace by 5 Eliz. c, 4^ par. 5. of difcharging a fcrvant, is. only given 
for reafonable caufe, marriage is a reaibnable caufe of difcharge ; but if it be ; as the juiUce of 
the pieace made no order for the difcharge of the pauper, ike difcharge by his maftcr njnas ille^ 
gal* And it appears from the report in Burrow, fb. 324. that this point was made at the 
bar ; Mr, Ingram iniifting, that marriage made the contra^ voidable at the eledtioa of the 
mafter, who might difcharge for this canje. 

child 
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1777* <^hild is not guitty of any crime, or even mifdemeanottr at conunoa 
^'^"'sr^ law: that all ntirdemeanoura are indiAable, which this is not. 
That though it may be an offence cognizable in the eccleiiaftical 
courts, yet, after the woman is brought to bed, it is not fo in the 
temporal courts, even by the provi&ons of any ftatute, unlefs th& 
child becomes chargeable. That the pauper was willing to ftay, 
and the whole wages were paid. 

Lord Mansfield. The ftatute of 8 G? q W. 3, ^.30. is aft 
explanatory law, and muft not be carried beyond the words by coo- 
Arudtion. \a\ It declares that there muft be a hiring for a year, 
and a continuance for a year in that fervice, to gain a fettlement« 
With refped ^o the hiring, in conformity to the nature and obje(^ 
of the a£l, the court has been critical and exa6t i but fervice, from 
the nature of the thing, admits often of queftions upon the circum«« 
ftances ; as whether the abience was with leave, from ficknefs, &c. 
But thefe queftions have always been brought to this poiqt, whe- 
ther the contract was put an end to*within the yeari^ This cannot 
be done by the difmiHion of the fervant without good and fufficient 
caufe. In [^] the King v. Cajiiecburch there was a dikontinuance 
by agreement, and the contract therefore determined. In fucb 
cafe the payment of the full wages, which might be mtt^ benevo- 
lence, could make no difierence. The queftion then is. Is this 
contrad diifolved within the year I The anfwer depends upon this ;. 
Has the mafter done right or wrong in difcharging his iiirvant for 
this caufe ? I think, he did not* do wrong. T he marginal note 
cited from Viner^ whatever degree of authority it may be intitled 
to, is well warranted in principle. [^J. if the mafter agrees to the 

contrad's 



[a) Fide the words of Lord Har^l'wUku Burr. ScttL Caf. fo. 69. 

[h] Burft Scttl. Caf. 68* Mich. 9 Geo. 2. 1735. 

[c] Whether the jurifdidion of juices of the peace extends to iervaat^ in general^ or 
is confined to fervants in hufbandry, or whether maflers in general may on reafonable caufe, by 
their own authority, difcharge their fervants, does not feem to be fully and abibiutely fettled ; 
both pdints at leaft were queflioned in this cafe. All that feems eftabliihed by this cafe is, 
that a snafler may, without the intervention of a magi^ate, difmiie his fervant for moral fyrpi^ 
tude ; even though it be not fuch, for which the iervaut may be profecuted at common law* 
Whether he ma^ or not for any other fpecies of mifconiud or general misbehaviour, thoaeh 
there are authorities to Ihew that he cannot, feems, as I have faid, A-om this cafe, nut to be 
fully and abfolutely fettled. By the general practice throughout the kingdom, and particularly 
in large towns, this power, however warranted, is exercifed by mailers. Certainly this qtief« 
don has not of late years been brought before the court for argument, except in the caie in 
Burrow and Sajer, I'r. 27 G. 2. 1753 5 but at the Sittings at Wtftminfitr 177$* it arofe be^ 
fore Lord Mansfitld. A wet nurfe, retained for the year, was difchargea by her miilrefs, who 

tendered 



Hilary Term tyGto. 3. 15 

contrad's going oa, th^ overfeers^ 'tis true, ihall «et take Jier 1777. 1 
awfty^ becaufe fibers wah child ; bat (hftll the mafter therefore be 

bound 



tenderedher her wages in proportion to the time ihe had ferved ; this was refufed^ and the ac* 
tiou brought for the whole year. It was proved on behalf of the defendant^ that the plaintLff* 
had been freqaently iniblent to her mifh-eis, the defendant's wife ; and was fubjefl to violent 
£ts of pailionj in which ihe had ieveral times frightened, and once awakened, her miftrefs, 
while fleeping> before her recovery. It was alfo proved that thefe fits of paffion mail be inju- 
rioas to her milk ; and it was iniiiled, that all theie circumflances amounted to reafonahle 
cauie, and even created a neceifity, of difcharging the plaintiff. But per Lord Mamjuld%^ 
*' No peribncan be judge in his own caufe ; and thi& firft principle could not be meant to be 
*' overturned by any law or ufage whatibever." And though it was ftatcd as the general ufage 
or pradice in L^nJon, Wtftmnnftir^ and the enviro|is> to difmifs fervahts with a month's 
wages, it was difregarded by the court, and the plaintiff had a verdid for the whole year, 
Simple V. Pre/cotty Efq, 

But previous to the i^at. of Eliz, this appears to have been the law ; for under the authority 
of a caie in 19 tf. 6. cited in Br^ Abr. Tit« Labourers, p. 27. it is exprefsly laid down by 
him, " That the mailer cannot difcharge his fervant within the time, &;c, unh/s be agrees to it ; 
** no more than the fervant can depart without the agreement of his mailer. *' And fo Daltott 
in his Juftice, Tit. Labourers, r. $8. p. 82. Edit. 1626. '' The mailer cannot diicharge his 
** iervant during his term, &c« without the e^gramim of hit/eruamt: and now by the ftat» 5 
*' Eliz. 4. it muH be for fome reafbnable cauie to be allowed, &c." And it is {o laid down 
in the reiblutions of the judges of affijies 1633. inferted in tile later editions of Dalten, Tit* 
Poor, c, 73* p. 1^3* Edit* 1747. qu. 22. ** Whether ft juflice of peace may difcharge a fer« 
«' vant^ being wit^h child, from her fervice, allowing that as a reafonable caufe that ihe is 
^* thereby made unable to do the ieirice, which otherwife ihe might have done ; and if he may 
'* difchai^e Her, whether that panfh ihall provide for her, till her delivery, if ihe cannot pro-* 
<' vide for herfelf; and fo alfo, if her.time be expired before her delivery, who ihall provide 
*' for her after her time ended ? 

Reibl. {a) '' If a woman, being with childj procure herfelf to be retained with a mailer 
<' who knoweth nothing thereof> th^ is a good caufe to difcharge her from her fervice. And 
" if ihe be gotten with chikl during her fervice, it is all one. But the mafter in neither cafi- 
** JbaU turn away fuch a fervant of his own authority • But if her term be ended, or fhe law-^ 
"fully difcharged, the mafler is not bound to provide for her ; but it is a misfortune laid 
** upon the parifli, which they muil bear, asin other cafes of cafual impotency.*' 

By the reference to reaf enable caufe in the above queflion, it muil, I conceive, have been in. 
the cafe of a fervant in huibandry ; and to this defcription of fervants alone, this ilatute has 
been holden to apply. Mr. De Fatly E. 28 Car- 2. Sir T. yones, 47. 3. Keh. 6z6. 640. 642. 
5. C. Rjetroft's Cafe in the King v. Gately, M. 7 ^..3..5 MoJ. 140. K. «. London, Tr. 3.- 
Jnn. z SaUk. 442. and K. v. Gregorjf ih. 484. Dr. Bum indeed in Vol- 3. p. 410. Edit. 
1785. has faid, generally and ivithout any reference to the iktute, that '* if a maid fervant 
*' ihall happen to be with child, the mafler, if he jpleafes, may compiain to a juHice of the 
*' peace, that the fervant is lefs able to perform the fervice ; and the juftice (if he fees caufey 
'* may difcha^e her," But he gives no reafon or authority. And, I conceive, that till this or 

fome 



[a] The authority of theie vefolaitioiis feems to have been brought in queflion- principally by 
their having been iniifted upon as the opinion of all the judges. They appear from Daltou's 
Jufiice, Tit. Poor, c, 73. p. 231. Edit. 1727* to have been unqueftionably the opinion of 
Heath, Ch. J. and from the cafe of the K. v. Fair/ax, Carth^ 94* Cornh. 164. i. Show.^S. 
and yMod. zjo^ 271. S, C. the weight of evidence is in their favour^ as havii^ been reoog« 
nifed by all the judges, or atmoft widi a fingle exception. 
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bound to keep Ificr in his houfe ? To do fo would be contra bonos 
xJ Z^ mores; and in a family, where there are young perfons, both fcan- 

dalous 



iome of the ftatutes have been cpnfklered'as extending to every denomination of fervants, fuch 
authority does not exift in the magiftrate. That this ftatute is in this refpcft deficient, is lifted 
by Dr. Burn himfelf. Vol. 4. p. 161. and in the fame page he inclines to think, that the ge- 
neral words in 20 G, 2', r. ip.y^^. i. •* Servants in hufbandry, who (hall be hired for 
one year or longer, or artificers, &c, potters and other labour ers employed for any certain time or 
in any other manner, ^r." ought hot to be univerfally extended ; and feems to entertain little 
doubt but that the conftrudion of the word " Labourers" ought to be reftri^ed to labourers 
of the clafsand denomination before enumerated. If then this is to be taken as the true con- 
ftrudion of the word " Labourers" in this aft, I conceive that the words, *' for any certain 
** time or in any other manner," are merely oppofed to the words in the preceding branch of 
the fame feftion " for one year or longer ;" and mean only to defcribe hirings cither for fomo 
definite period lefs than a year, or conditional hirings and hirings for lefs than a year, under 
thofe loofe indefinite engagements made under the cuftom of many of the particular trades 
enumerated in the aft : neither is it eafy to fuggeft, why the legiflaturo fhould by particular 
afts interpofe on behalf of agriculture and particular manufaftures, if the fame remedies were 
open to all defcriptions of perfons and in every occupation under the general law. At the 
fame time it may be proper to add, that Dr. Burn in Vol. r. p. 73. produces adjudications 
upon this very aft with refpeft to apprentices, wix. The King v, Collinghourny and another 
cafe therein cited, M. 12 G, hovA Raymond, 1410. i 5/r. 663. S, C, which be fays, con- 
trary to former refolutions, 'vit,: The K. 1;. Gately, M. '] W. 3. Carth^66, 5 Mod. 138. S. 
C and the Q^ v. Furne/e, Mich, 171 3. Caf. of Settlement, No. 29., feems to extend the 
equity of the aft to other trades not mentioned in the flatute ; but thefe cafes appear upon 
principle to be irreconcileabic with the adjudications upon this aft with refpeft to fervants ; 
a«d feem hardly to confift with a fubfequcnt ftat. 20 O. 2. cig./e^. 3. ; which gives a power 
to two jullices to difchargey»ri& apprentices ^ upon whofe binding no larger fum than 5 /. waa 
paid without taking any notice of this ftatute j which regulations, as Dr. Burn upon the fame 
ground of reafoningiVr Tit, Servants, Vol, 4. p. 163. obfcrves, ^< if this ftatute had been (up- 
'* pofcd to extend to them, would have been fuperfiuous and impertinent." 

It is alfo remarkable, that the very phrafe and wording of the ftat. q Eliz. <-. 4. /ea, e. 
which if it were holdcn to extend to fervants in general, and were to be read as fome writers 
give it, would deteripinc this point, is ftatcd by different writers and different editors of the 
ftatutes in terms direftly contradiftory. By fome editors of the ftatutes, as Ktble, Bill and the 
executrix of Newcomh, King's printers, and the affigns of Richard and Ednvard Atkins^ 
Efquires, in 1706, and Serjeant Ha^wkins, it is given thus ; *• No perfon, which ftiall retain 
'* any fervant, fliall put away his faid fervant, unlcfs it be for fome reafonablc or fufficlent 
«* caufe or matter, or be allowed before one jufiice." This reading, if the true one, gives an 
authority to the mafter of fervants inhufbandry at leaft, to difcharge them on fufficicnt caufe ; 
and in the cafe of the King v. the Inhabitants of Hanbury, Burr. Settl, Caf. io, 324. it is 
ftated by Mr Ingram arguendo and not contradifted, that the ftatute runs in the disjunftivc \ 
on the contrary by other editors, as Raflell, Pulton^ Cay, Pickering, and Ruff head, and by Mr. 
Dalton in his Jufticc, it is thus read j '' Unlefs for iome rcaionablc, &c. caufe to be allowed 
** before one juftice." This reading, in cafes of hvlbandry at leaft, confines the power of 
difcharging fervants to the roagiftraic : and the general tenor of the aft feems to fupport this 
reading ; for yi^. 8. which inflifts a penalty on the mafter, who puts away his fervant, &c. 
follows in all the editions the reading adopted by the later editors \ fctting out, in the very 
words oi fedi. 5. the neceffity of an allowance by a magiftrate to proteft the roafter, and not 
referring at all to any other branch of that feftion 1 which, had it run in the dlsjunftive, would 
have been neceflar^, and therefore would moft probably have been done : and the next feftion 
4)f the ftatute, which inftifts penalties on the fervants that depart from their iervice, &c. runa 
jn the fame manner. The ci/cumftance alfo of the difcharge of apprentices not being left 

uadir 
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dalous and dangerous. Where a fcrvant's abfcncc is faid to be 1777* 
purged (which is an improper expreffion) by receiving him again, ^--v-^ 
the receiving only explains and (hews the nature of the abfence ; 
the confequence of it indeed is, that fuch reception mud gene- 
rally be con fidered as amounting to a difpenfation, and thereby 
fubjefts the mafler to the payment of the whole wages. But the 
cfFedl of a pofitive adt of the mafler, /• e. the difmiffion of his fer- 
vant under a criminal charge, (hall never be done away by an im- 
plication arifing from the payment of his whole wages. 

Willesy Juftice. This cafe differs from that of the King v. the In- 
habitants of Richmond I nor is it like that of the King v. the In- 
habitants of IJlip^ in Stra. 423. where the caufe of the difcharge 
of the fcrvant4)y the mafler was not reafonable. Here, if the 
mafler had daughters, if would not be fit that he (hould keep fugh 
a fervant ; though I think he could not avail himfelf of the au- 
thority of a magiflrate; the jurifdidion of the juilices being [a] 
confined to cafes in hufbandry. 

AJhburft^ J. of fame opiQion« 
^on, J. was abfent« 

Rule difcbarged, and both 
orders affirmed* 

[a] Vide R. n). the Inhabitants of WdfirJ^ Tr. 18 G. 3. 1778. Poft. 



under this ad to the dUcretion of the mailer, bat to the judgment of the magilbate, ftrongly 
confirms the laft reading. It was thought the more nece^uy to enlarge upon this point, as die 
fame difamement is to be foi^nd in the common books upon the fubjed ; Dr. Bum having 
adopted the lafl reading. Vol. 4. p. 127. Edit. 1785; and Mr. ^0// having followed the other 
leading in the disjun(tivet Extrads oi Sututes prefixed to his Decifions upon the Poor Lawsj 
p. II. Edit, 1773. 
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Rex V. Inhabitants of St. L^wience Jewry, London. 



An appeal jk SINGLE magiftratc^ the Lord Mayor of London^ 

JmU^urb / m granted a warrant for paffing Elizabeth Shilling ford, wife 
Vparifi In ^ Jr ^ of Richard SbUHngford. and her three children, apprc- 
gainft a va- ** -^' hended' as vagrants in the parifh of St. Lawrence ^ J^fory^ 
WTkt^r Vt ^" ^^^ ^*'y ^^ London^ to the pari(h of Edgeware in the county of 
does in the Middlefex. The fefiionSy on appeal, quafli ibis warrant, 
cafe of a fo- Dunning now moved to q^ua(h the order of feffions ; and infifted 
unSerl ^Me that an appeal lay only againft ^n order of removal under the hands 
cxamuiatioD, and feals of two juftiees 5 and not againft a pafs warrant made by 
i3 undecided. 3 g„gi^ magiftrate. 

Wtimjday Howortb fhewed caufe in fupport of the order ; and infifted, that 

Jfriizs* there may be a cafe, in which fuch appeal would lie ; as where a 
foreigner, taken in an a<5l of vagrancy, fhould, upon a falfe exami- 
nation, be removed to a pari(h to which there was no pretence that 
he belonged : that this pariih might in fuch cafe appeal, and would 
be entitled to relief againft the ffaud : that therefore the words 
** perfons aggrieved" in the 26th feflion of ftat. 17. G, 2. c, 9. 
were meant to give an appeal to parijhes, and not merely to 
the vagrant himfelf, according to the authority of the cafe of 

[a] the 
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[a] the King v. the Inhabitants of Ringwould. That the' ground I777* 
of the appeal docs not here appear ; [^] and that a perfon, who ^— ^-"^ 
has no fettlement in England^ may be paiTed. 

Afton^ Juftice. They appear here to us to be vagrants, and that the 
parifli of Edgeware^ to which they were paiTed, fent them back 
again. This the parish had no right to do, but by order of two 
juftices, fe<ar. ii.: and he cited the cafe of [c] the King v. the 
Inhabitants of XJpmerden^ where Lee Ch. J. fays, that the pafs is 
only intended to prewnt the vagrancy. That if the examination 
is falfe, the vagrant may under £t^. 4. be punifhed. If from 
thence, or otherwife, the pariih, to which he is removed, can dif«- 
cover the place of his legal fettlement, they may in regular courfe 
remove him by an order of two juftices. 

jljion^ud AJhhurfty Juftices. The cafe of the King v. Ring^ 
would^ in which it was decided, that an appeal will not lie to a va* 
grant pafs, muft govern this. But they faid^ they did not give any 
opinion how it might be, if a vagrant appealed againft: fuch a pafs; 
or if the perfon, fent hj fuch pafs were a foreigner, as ftated at the 
bar, and had gained no fettlement in England. 

Lord Mansfield and Willes^ J. were abfent. 

Rule abfolute^ and 
Order of Seflions quafhed* 



[a] Tr. 16 G. 3. 1776. Burr. Scttl. CtS. 840. 

[S] The form of the return was : ** And wherea3 the churchwardens, &c. exhibited their 
'* petition and appeal againfl the iaid order or pafs-warrant, and the fame came on this day to 
" be heard. Sec.'* 

[c] E. 16 G, a. 1743. Burr. Settl. Caf» fo. 219. Bott, fo. 224. 



Rex V. Inhabitants of Syderftone cum Bermen mjnififm, 

' 4frH 30, 

TW O juftices remove Charles Dawfoa and Elizabeth his 
wife, from the parifli of Binbam in the county of Nor^ 
Jolk^ to the parilh of Syderjione cum Bermer in the fame county* 
The feflions, on appeal, confirm the order, and ftate the follow- 
ing cafe : 

D a That 
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1777. That Charles Daw fon^ being legally hired, lived with Mr, E^- 
Vr ^ "^ w<ir^ Glover at Syderjione in Norfolk^ as a fcrvant in hufbandry, 
thc"ea>/d" ffooi Micbaelmas day 1769, until Michaelmas A^y ^77^* O/2 OA/ 
day of one Michaelmas dzy 1771, one y antes Carrington^ oi Mileham in iVbr- 
ye^ until the j-^jj^^ farmer, came to the Unicorn in Mileham, and afked Daw/on, 
• ther, and fer- if he would live With him, and upon what ;crms. Daw/on afkcd 
vice under it, eight guineas, which Carrington refufed to give; but offered him 
gives a fettle- £^ p^^jjjg^ which Danjufon refufed to accept. Upon this they 
parted* On the next day (being the eleventh of Odlober 1771) 
between two or thr^c oclock in the afternoon, Carrington and 
Daw/on were together at the Royal Oak in Mileham ; when Car^ 
rington afked him, whether he would take the wages he had offer*- 
ed, which Daw/on again refufed. But, after fome converfation, 
Dawfon let himfelf to Carrington, as a fervant in hulbandry, until 
the Michaelmas following, for feven pounds wages : and Dawfon 
entered Carrington^ fervjcc on the evening of that day, being the 
eleventh of OSlober, and flayed in his fervice until the tenth qfOc^ 
tober following, being Michaelmas day 1772. On that day, Car^ 
rington not having finifhed harveft, afked Dawfon to flay and hefp 
him up with his harvefl; and, though he thought himfelf at li- 
berty to go, Dawfon did flay with f^iid Carrington until the next 
day, being the eleventh of October, at noon ; and after he had 
dined, afked faid Carrington for his wages : whereupon Carrington 
paid him the faid fum of feven pounds, and Dawfon quitted his 
fervice, and did not afk or receive any recompence for his additi- 
onal fervice. On Sunday the 8th day of October 1775, Dawfon was 
in company, at Wight on, with one Robert Sillis, who wis then 
employed as a labourer by Mr. Rix, a farmer at Binham in Nor- 
folk. Sillis informed Dawfon, that Mr, Rix wanted a careful fer- 
vant, and believed he could help him to the place. The pau- 
per told Sillis, that he might learn his charader of a perfon pre- 
fent (one fVilliam Cook) and Sillis, after making inquiry of Cook 
concerning his charadter, told Dawfon j that if he would come to 
Binham on Michaelmas day, he would take care that he fhould 
have the place, Davsfon according to his promife then made, went 
to Binham on Michaelmas day, being the tenth of OSlober 1775, 
and enquired at Sillis^ houfe, whether Mr. Rix Was at home, Sil^ 
lis told Dawfon^ that Mr. Rix was gone to Norwich, but had dc- 
fired that he ( Dawfon J vfo\x\d R,ayXi\\ his return. Dawfon zc^ 
cordingly flard at a public houfe at ^Binham that night, and went 
to fee his father at JValJingham the next day ^ and returned to the 

3 public 
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public houfe^t jB«2<5^/w that night. On the eleventh o£ OSfoier 1777. 
1775* Mr. Pigge of li^aterden fent for Daw/on to hire him, ^""^"" ^ 
Daw/on fent word to Mr, Pigge, that he fliould wait for Mr. Rixs 
place ; but that if Mr. Rix and he did not agree, he would wait 
on Mr. Pigge. Mr. Rix returned home in the evening of the 
eleventh of Oiioier, and on the next morning, upon feeing Daw-- 
Jbf2f faid to him ; fo, you have ftopt till my return : and after fome 
converfation about wages fDawJbn at firft afking nine guineas) he 
hired Daw/on until the Michaelmas following for eight guineas ; 
and Daw/on told the faid Rixj that he expeded his fervice would 
expire at the Michaelmas then next; whereupon Rix faid, with 
all my heart, fo long as you have ftopt, it makes no difference ; 
as I have not often a fervant who ftays with me fo ftiort a time as 
a year. Dawfon ftayed in the fervice of faid Rix at Binham, until 
Michaelmas laft, when he married. In thecourfe of the examina* 
tion, Dawfon was aiked whether Sillis was ufually employed to hire 
fervants for Mr. Rixi to which Dawfon anfwered, he did not 
know he was. 

Davenport (hewed caufe in fupport of thefe orders; and infifted,. 
that, though there was a converfation on the tenth, between the 
pauper and his mafter, yet, as it was not brought to any point, as it 
did not produce a hiring, and as there was not at that time the 
flighteft reference to any future treaty, the agreement entered into 
on the next day, the eleventh, could not poflibly beconnedled with 
it ; and confequently that the hiring on the eleventh, till Old Mi^ 
cbaelmas day, which was on the tenth, could'not amount to a hiring 
for a year. That the law did not allow of fuch a thing as a retro- 
fpedtive hiring : [a] that as refinements upon thefe points have 
produced infinity of queftions and difficulties, the fafeft way is to 
adhere ftridly to the words of the Adl of Parliament : that the 
only inftance in which the court have departed from this rule, was^ 
in the cafe of [^] the King v. the Inhabitants of Navejiock'i 
where, upon a fimilar hiring, the court were influenced by the ge- 
neral cuftom and ufage of the country at a public ftatute fair 5 
and^ from a confideration that all fervants in that part of the coun«- 
try muft otherwife be deprived of their fettlements^ were induced 



[a] Vide Rex v. the Inhabitants of Ham, Mich. 25 G. u IJJI* Burr. Settl. Caf. 

304- 
[If] Mich. 13 G. 3. 1772. Barr. ScttLCaf. 719. 

H to 
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1777. [c] to decide, that // fetmed to be no firetcb to confider this as a 
hiving from Mic&aelmas to MicAaelmiJs : but that here, where the 
tranfa<flion between the parties was private and at home, where no 
cuftom was dated, and of courfe no body or number of perfons 
could be afFedtcd, the individual ought rather to take the confe- 
quences of his own ignorance or overfight, rather than a maxim, 
adopted for the purpofe of preventing litigation, and now cfta- 
blidied, (hould be overturned. 

Lord Mansfield^ (without hearing the other fide). To be fure 
there muft be ^ hiring for a year; and this is one. Though* he 
were hired on the afternoon of the eleventh, yet we (hall fay, that 
he was hired at twelve o'clock at night on the tenth : for it is fet- 
tled, that the law will not allow a fradlion of a day. He ferved 
till the tenth ; that is a year» If a man is born on the tenth, he is 
of age on the ninth. 

AJlon and Willes^ Jufticcs, concurring. 
AJhburJi^ J. was abfent. 

Rule abfolute, and 
both Orders quaflied. 



[c\ It is true, that no other ground of the judgment appears in Sir James Buitow's Re* 
ports ; but it was certainly argued, and the court alfb iVent, upon the ground of the hiring 
having been till Michaelmas ; which they held to include that day. It is lo ftated by Mr, Bote 
in his report of this cafe, p, 386, '* Lord Mansfield, The word ////, may or may not be ex- 
^lufive, according to the fubjedl matter. How (hall we conftrue it here ? The cuflom is very 
material to explain it. Afton^ J. How has this word been underftood \ WiUuy J. The caftpm 
in fucha doubtful cafe as this muft be called in aid." And in the King im the Inhabitanto 
of HarwQod, Tr. 20 G. 3. 1780. Poft, Buffer, J. exprefsly fays 5 *• The queftionin the King 
*« v. the Inhabitants of Nepvefi^ck v/sat whether^ on a hiring, from the day after Michaelmas 
«< day //// the next Michaelmas day, that day fhould be holdcn exclufive or incluiivep The 
" cuflom is only material to explain the terms of a contrad, when ambiguous." This laft 
cited authority has fully fettled, that a hiring can in no cafe be retrofpecHve ; and that the 
fuppofed exception to the univerfality of this maxim arofe from a partial view of the grounds 
of the judgement of the court in the cafe of the King \\ the Inhabitants of NavefiocJk ; that 
the true ground of that decifion was, that the terms of the hiring imported a contract for that 
day on which the year expired : that that decifion derives alfo a further fupport from the 
ground of the preient cafe, which upon the principle that there can be no fradtion of a day, 
e^bliihes, that a hiring, from any part of the iecond day of one year to the firil day of the 
next, by analogy to the rule of law in other cafes, gives a fcttlement. Bur, where fuch a num- 
ber of days intervene, as in the cafe of the King v. the Inhabitants of Harwood, as to prevent 
the principle of there being no fra^ion of a day, by analogy to the rule of law in other cafes, 
from applying ; or where fuch terms as will warrant a conilrudlion of intent between the par- 
ties, are wanting, in fuch cafe no cuftom of the country ihaii avail to contrpui the law ttnd to 
give a retroiped. 

Rex 
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Rex V. Inhabitants of Hoddefdon. SaturJaj 

May 10. 

TWO juftices remove ^nn Hickley, from the parifli of CBef- 
bunt in the county of Herts, to the hamlet of Hoddefdon^ in 
the pariih of Broxbourn, in the fame county. The fefSons, on 
appeal, confirm the order, and ftate the following cafe : 

That the pauper, five or fix days after MicAae/mas dzy 1778, Arctrofpec- 
went to Hoddefdon, to inquire after a place at Mr. Fears's, but was wiitnotgi^e 
told by his filler, (he believed (he ihould not keep a maid at all ; a fettlement. 
on which the pauper went back to Chejhunt \ but the carrier called 
oa her the day following, and told her, (he might come if Mr, 
Vears and (be could agree. She then went back, and (laid about 
three weeks or a month upon liking, without any terms being 
talked of j when her aunt came, and let her for a whole year, at the 
wages of four pounds, to commence from the day (he firft came to 
the fervice. The pauper (laid till the day after Michaelmas day 
following, when her miftrefs paid her the whole year's wages ; and 
Ibe then quitted the fervice with her own and matter's confent, and 
went back to Chejhunt. Oii her examination (he declared, that 
till her aunt came to let lier, no agreement of any fort was made, 
and (he thought herfelf at liberty to go to any other place, if one 
had offered ; for that (he would not let herfelf till her aunt came : 
and (he alfo declared, that it was the day after New Michaelmas 
day when (he quitted the fervice. Pauper on her crofs examina- 
tion faid, that her matter gave her warning, her mittrefs and (he 
having had fome words: but (he told her, (he (hould not go till her 
time was up ; or, if (he did, (he (hould go without her wages, or 
fcrve her time in Bridewell : and that Michaelmas day was on a 
Sunday, or clfe (he would then have paid her her wages, as (he ap- 
prehended (he would bo obliged to pay them over again, if (he paid 
her on a Sunday. The aunt confirmed the above fadls ; but de- 
clared, (he did not know whether it was the day after Old or tiew 
Michaelmas, that the pauper came away. But pauper, bdng called up 
again, faid, it vr2is New Michaelmas day, and that (he could not re- 
Collcdl within a week, when her aunt came to let her. 

TVallace was to have (hewn caafe in fupport of thefe orders, but 
,acknq\vlcd^ed that, after the cafe of [^] the King v. the Inhabi- 

[a] M. 25 G. 2. 1751. Burr. Settl. Caf. 304. AnA^viJe Rex v, th€ Inhabitants of Kl- 
}ij£«I<r» E. 17G. 3. 1777. ante, p. 4. 

tants 
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1777. tants of I/am, he could not maintain that a rctrofpcdiivc hiring was 
^"*-v*— / good. 

^Jlon, J. To be furc you can't. 

The court being of this opinion. 

Rule abfolute, and 
both Orders quaflied. 



T 



Saturday Rcx V. Inhabitants of St. Mary Whitechapel. 

May 10. 

'WO juftices remove James Turner, Editba his wife, and thfir 

child, from the pari(h oi Portfea in the county oi Hants, to 

the parifl) of St. Mary Wbiiecbapel in the county of Middle/ex. 

The feflions, on appeal, confirm the order, and ftate the following 

cafe : 

Artificerin That pauper, having gained a fettlement in the parish of St. 

his Majefty's Mary JVbitechapel, was afterwards rated, afleffed and paid, to the 

isrlSlby^'' land-tax, in the pariQi of Portfea: That he rcfided in the parifh 

thcpariih to of Port/ea forty days and upwards at iht time he was fo rated and 

the land-tax, aflcflcd, and at the time he fo paid the faid rate or affcflment. That 

cainfa^fct- ^^ was a labourer, but not an artificer in the dock yard at Portf^ 

ricmcnt. moutb, in the pariQi o( Portfea, at the time he was fo rated, affeifed^ 

and paid to the land tax ; and during the whole time he refided in 

the faid pari(h of Portfea. That all the officers in the faid dock 

yard are rated to the land-tax. 

Dunning (hewed caufe in fupport of thefe orders ; and contend- 
ed, that ashy the flat. 3 W. & M. c. 1 1. fed. 4. *' No artificer or 
workman employed in his Majefty's fervice (hall have any fettle- 
ment by delivery and publication of a notice, &c/* and as under 
all the determinations, according to the opinion of Dr. Burn, [a\ 
the being alTefied and paying is no more than tantamount to notice^ 
the fubftitute can not have greater legal confequences than its prin- 
cipal I and that, as aSlual notice, by the exprefs provifion of the 
legiflature, (hall not give a fettlement; it would be too much to 
fay, that a conJlruBive notice, derived of courfe only from the au- 
thority of tbe courts of law, (hould have greater effcdt. If this 



W VqKj* P« 480U Edit. 1785* 

could 



Eafter Term 17 Geo. 3/ 25 

could be coofidered otberwife, that tbe precaution of the legifla* 1 777* 
ture in enading this claufe would be eluded; and either the parishes, Si^yr^ 
in which the King*$ yards ftood, muft be ruined, or, by the reino«» 
^al of every Shipwright in their pariflies, to prevent this otherwife 
inevitable confequence, the navy of England muft be loft. That^ 
after t^e repeated decifions upon the fubjcd, [a] he would not con- 
troverty as otherwife he (hould have done, *that being aiTeffed to and 
paying the land tax, would not have the fame confequences^s in the 
cafe of the poor rate ; but that the only queftion here was, whether 
this labourer's contribution to the parifti fund came within thepro- 
vifions of the 4th feAion of the adt ? 

Kerby in fupport of the rule to quafli thefe orders. As the ftat. 
W. & M» c It. was the firft that created the neceflity of giving 
notice, &c., and as that very ftat. £ 6« declares, that perfons 
charged with and paying their (hare towards the public taxes ihail 
have afcttlement without notice, the previous clauie refpeding no- 
tice was, as to thofe that fell within tbe defcription in the 6th fee- 
tion, as completely annulled as if it never had been enaded^ That 
the precaution ufed in the 6th fe^tion, was to prevent the perfons 
enumerated from gaining fettlements by their own ad ; but, if the 
parifti choie, where no fraud or obtrufion was fuggefted, to take 
notice, in its public regifter, of fiich perfons as inhabitants, the aft 
could never mean to take away the claim of fupport by the parifti, 
from fttch perfons as had contributed their ihare towards the parifh 
levies, at the inftance and by the aft of the pari(h. That the cafe 
of [pi the King tr. the Inhabitants of Oakbampton, was the cafe of a 
tide waiter rated to the land tax : that a tide waiter is a workman 
employed in his JVIajefty's fervice la a port town ; and confequently 
as much within the meaning of the 6th feftion, as the prefent cafe: 
but in that the court were clear that he had acquired a fettlement, 
and that cafe muil therefore govern this^ That it was not doubted in 
the cafe of [rj the King v. the Inhabitants of Fr^;zi^irry, but that a 
jrigger cm^pk^yed in the dock yard at Sharu^s could gain a fettle- 
QAfit, if he w«re properiy rated* 

luQrd Mw^li. Tbele is no repeal of the former (the 4th) 
clavfi^ q( this ilMiite intended by itib latter, the 6tb. They are 



{4} Biin^ Tit. Setdemeiit by Races, Vol. 3. 479^ 8d. Edit. 1785. 






£. 7* G. 2. 1734, Biitn Sctd. Caf. c. 

Bott, 396. Tr. 9 G. 3. 1769. fiucr. Settl. Caf. 644. 

B different 



26 



1777- 



Sailer Term 1 7 Geo^ 3^ 

difTerent modes^ but perfedly confiftent. This man it not within 
the firft claufe; for he gave no notice : but he is within the latter; 
for he is rated^ and that by the aft of the parifli ; and therefore he 
gains a fettlement. 

Afion^ Juftice. The only difference between the two claufes is 
this: that a man of this defcription in the public fervice, by giving 
notice, (hall not acquire a fettlement ; but the parifh, taking notice 
of him by aiTeOing him, (hall give him a fettlement. 



WiUes^ J. being of the fame opinion 
Jijbburfi J. was abfent. 



Rule abfolute, and 
both Orders quaflied.^ 




Term 
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Jun$ 7. 

The inden- 
ture of an 
apprentice 
even "' 
able, as made 



P.ex V. Evcred & al. 



TWO juftices committed Robert Colleball, an apprentice, to 
the Bridewell of the town of Sbepton Mallett^ in tho 
county xii Somerfetyiox running away from his roafter, 
, as maac He had been bound, when a^ infant, for fix years by in« 

Jj,"£o?u ^^^^t^^re; and being now of age, he ran away, alledging that he did 

avoided, 

when lie is before a magifirate charged with miA>ehaviour under that indenture. Waxnmt ofcoaumtinent^ 

letting out the character in which the prifoner is cosiinitted in the disjttndivc> is bad. 

fo 
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fo with an intent to avoid the apprenticeihip, madp when he watf I7y7* 
an infant, and to his prejudice. 

Heath, Serjeant, had moved for a rule to (hew caufe why he Ihould 
not be difcharged : and^ to avoid delay and expence, it was agreed 
that the rule fliould be fo taken, with liberty to the Serjeant to 
take all objections againft the form of the commitment, as if it had 
been returned on a Habeas Corpus : and he now in fupport of it 
objeded to the uncertainty of the commitment, which ran thus ; 
** As an apprentice or fervant, for difobeyinghis indentures or arti- 
cles I* and he iniifted, that this being in the disjundive could not 
be fupported, becaufe juftices have not a power to commit fer- 
vants generally, though they may commit fervants of a particular 
defcription. That the binding here being only for fix years, i^ 
contrary to the flat. 5 Eliz. c. 4. fe€t. 26. which requires it to be 
for feven years at the leaft ; that by fedt. 41. all indentures other- 
wife made ara void i and that it would be Arange if it were not fo, as 
no one can exercife a trade without apprenticeship for feven years. 
Tha(at common law, an infant could make no contra<ft, but^fuch 
as was voidable,though for his benefit $ that upon thisdatute. Lord 
Har4*vDicke and the court, in the cafe of \a\ the King v. the Inha- 
bitants of St. Nicholas in Ipfwich^ had exprefsly adjudged, that fuch 
an indenture was voidable by the parties: that the apprentice had 
in the prefent cafe done every thing in his power to avoid the in- 
denture, having left his mafter, and faid» he would live no longer 
underfais controul ; and that it would be extremely hard, that he 
^fhould be fubjedted to punishment, pnly for ufing that liberty and 
excrcifing'thofe rights, that the law gave him. 

Dunntng and Buller infifted, againft the rule, that the appren- 
tice, who had fubmitted to the indenture as long as he derived 
any advantage from it,. and till he had learnt his trade, fhould not 
be permitted to defert bis fervice as foon as he became ufeful in it : 
that this conftrudtion of the contract would be injurious to the 
mafi:er 1 but that the contract at the time of its commencement^ 
which was during infancy^ the time at which almofl: all appren- 
ticefhips are entered into, was beneficial to the infant; and, being 
^fo, might legally be made, and therefore could not be abandoned. 
And they contended that^ though the warrant ran in the disjunct 



[tf] Burr. Sctd. Caf. 91. M, 10 G, 2- 1736. aStr. 1066, S. C, 

£ 2 Civei 



I 



iS Trinity Term 17 Geo. 3. 

^777* ^^^ y^^ ^^ ^^ ^^^ ftated hlmfelf to be an apprentice, Jie was un« 
dcir that defcription liable* 

Lord Mansfield. It has been adjudged, that an infant may 
bind himfelf for his own benefit : and it is fettled in the cafe in. 
Str., that a binding for four years gives a fettlement. 

jifion, Juftice. Suppofing the indentures voidable, I cannot 
conceive that the apprentice's running away can avoid them. Had 
he ferved regularly, and during fuch fervice declared his intentioh 
to depart, it might have been di£Ferent. Here he would malce ufe 
of his offence in order to avoid the punishment that attends it ^ 
but it is too late to do it before a julHce, when charged with & 
crime. 

JFilles and AJhburft^ Juftices, being of the fame opinion, on 
this ground the rule would have been difcharged ; 

But, as upon a return to a Habeas Corpus^ Lord Mansfield faid, 
that the objedion to the warrant of commitment, as running in the 
disjunctive^ muft undoubtedly have prevailed, the couofel for the 
profecotion confented tq the prifoner's difcharge. » 



T 



SoHird^ Rex V. Inhabitants of Tamworth. 

Jnm 14. 

WO Juftices remove Thomas Goff and Elizabeth his wife^ 
_ and their child, from the hamlet of Boleball and Glafcote, 
in the pari(h of Tamworth, and in the county of fTarwici, to the , 
parifh of T'amworth, in the counties of IFarwick aind Stafford. 
The feflions, on appeal, confirm the order, and ftate the following 
cafe: 
Ahamlct,not' That Thomos Goff, the pauper, was legally fettled in the hamlet 
^If^'i^^'of Bolehall and Glafcote*, and that afterwards he was hired for a 
own. andne- year, and ferved that year at Sirefcotei which is a hamlet confiding 
v«;^f?««a^'^*of one houfe only, and between three and four hundred acres of 
edtoikwiJh. land. That the faid hamlet of Sire/cote has never contributed to- 
in a pariih, wards the relief of the poor of the parifh of Tamworth aforefaid ; 
Sttfchmcs *^^^^^ ever been aflcflcd thereto: but has always been aflcffed, 
is fubjcacd * and has always paid to the fupport of the parifli church of Tam^ 
to all pan), worth aforcfaid : that no overfecr or ovcrfeers of the poor hath or 
chial taxes, jj^^^ ^y^^ j^^u appointed for the faid hamlet of Sifefcotci and that 
the faid hamlet lies without the limits and jurifdidipn of tbe bo- 
rough of TCamworth^ but is within the faid parith of Tam'wortb. 

That 
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That the pauper, Thomas Goff^ the faid hUzabetb his wife, and their 1777* 
faid child, were uhder the faid order of the faid two juftices, dc- ^■'■ ^ ■w 
livered to the churchwarden of the faid pari(h of Tamwortb ; whiob - 
parilh not only lies partly in the county of Warwick^ and partly m 
the county of Stafford y but is a part thereof within the limits and 
jurifdiction of the borough of Tam%oortb^ and part thereof without 
the faid limits and jurifdidlion. 

Wallace and Green (hewed caufe in fupport of thefe orders ; and 
infixed, that the circumflance of the hamlet never having contri* 
bated towards thpfe burthens, which the law threw upoh the whole 
parifb, was perfedly imnnfaterial ; and that this place coold never 
be con(ider6d as a viH, within the meaning of ftat* 13 & 14 Car» 
2. c. 12 ; there being here only one houfe and no overfeers. la 
fupport of this propofition, they cited the cafe of \a\ the King Vm 
the Inhabitants of Denbam ; [^] the King v. the Inhabitants o£ 
the Manor of Grafton; and \c] the King t;. Sbow/er znd jitter^ 
That the prefent cafe, where there was only one hoofe, was not fo 
ftr^ng as the cafes cited ; in mod of whicn there were two hoiiies 
at kaft : and that this was clearly part^ of the pari(b of Tamwortb,^ 
where there were proper officers. 

Dunning and fFbeler^ in fupport of the rule to qua(h the orders^ 
infifted that this waa a diftind vitl, independent of the parifh of 
Tamwortb ; and to which no pauper could be fent» till it had offi- 
cef« duly appointed : that the objedion in feveral of the cafes cited 
was, that the places there mentioned, being extra-parochial, could 
not be confidered as vills. [^] That the juftices had ftated this to 
be a hamlet, and adjudged that the pauper had therein gained afet-^ 
tlement. That a hamlet is a fubdivilion of a pariih, that may be 
chargeable with its own poor^ is apparent from the circumflance of 
Boleballf the place from whence this removal is made, being of that 
defcription : for this place, therefore, overfeers ought to have been 
appointed, and the pauper then removed there, and not to tha pa- 
rifh at large. 

Mansfield^ in fupport of the rights of the owner of the eftatd of 
Sire/cote^ infifted, tnat there was by no means enough ftated to Ihew 
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1777* thsit Sirefcote vrzs part of the pzrlfh of TamwortA : that, though 
^"v-^ now reduced to a fingle houfe, it>might be a vill: that, though 
the eccleiiaftical divifion of parishes exifled before the poor laws, it 
could notreafonably be concluded from the payoieat to the church, 
that it was within the pari(h ;. beoaufe it had in no one inftancecon- 
tribtited to the poor, which contribution is beyond all comparifon 
the heavier burthen j and, if due from Sirefcgte, would therefore 
have been demanded. 

Lord Mansfield. There is no doubt at alh The place is 
averred tq be within the pari(b, where the hiring and fervice were 
had and performed ; and it is no township or vill within the ftat. 
of Car. 2. where officers are appointed i and therefore the juftices 
could not remove the pauper there. The (late of places as to the 
number of houfes may have been diflferent in different cafes ; but 
here are nooverfeers, no feparate oeconomy. The adjudication i^ 
to Sirefcote^ as part of the parifh of "Tamwortb. 

jijion^ Juftice. This place is neither extra-parochial or a vill. 
In the cafe cited of the Manor of Grafton^ it was holden no vill i 
though it had been converted^ into five dwelling houfes and farms^ 
. and was occupied by five ieveral teqants. 

tFilles and AJhhurfi^ Juftices, concurring. 

Rule difcharged, afid 
both Orders affirmed. 

Vidi Rex v. Inhabitants of Eyftn-d^ H. 25 G. 3. 1785. Foft. , 

Rex V. Juftices of Northampton. 

Jaxuary 25. TW^ J L L S had moved to qua(h an order of the court of quar- 

The confcnt ^^ tcr feffions for the county of Northampton^ quashing a poor 

of parties, rate for the ipzxxQx oi Eydon in that county, upon the appeal of 

oiu Qiaiide-* Thomas Ivens. . It was moved upon the ground, that the rate had 

legate their been by that court referred to three juftices out of feffions. 

coSdM ^^^^ Mansfield. The juftices at feffions referred the merits of 

fuch parties, this appeal to A. B. and C, juftices acting for Brackley diviiion,in 

and gives va. jbc neighbourhood of which this parifti lies, or any two of them ; and 

aa%f^thc afterwards adopted the opinion of thcfe gentlemen, without excr- 

feffions, in ciftog their own judgment : and, if they did this of their own ac« 

confequencc . COtd. 

of fuch con- - ' ' 

fcnt. 
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cord^ without the confent of the parties^ it Cannot be fupported : 1777/ 
they arc not warranted to delegate their authqrity: but, if they ^"^^"^ 
adted with the confent of the parties, I think they have, done very 
right; and we never fuffer^the party, who confented to the reference, 
by coming here Co fet it afide. And I think it fufficient, if the at- . ^ 
tomies confented and attended the reference. 

The court direded it to be fent back to the fe£ions, that they 
might certify whether it was referred by confent ; and now, upoa 
the motion of Dayrell, the order of feilions wa$ 

Aflirmed. 



Rex V. Inhabitants of Fleet. Sa^rda^ 

June 19, • 

TWO jufiices remoVe Ann Burkett from the patifii oiWbap^ i£anappr««- 
load^ in the part$ of Holland Elloe^ within the county of ticei« bound, 
Lincoln^ to the parifli oi Fleets in the fame parts and county. The ^^^^^^ ^\ 
ieffions, on appeal, confirm the order^ and ftate the fdllowing cafe : ^idkyofhu 
' That Ann Burkett^ the pauper, was in May 1768, when an.in* indenture, 
fant, bound out a pari(h apprentice, by the churchwardens and JerA^uldTn 
overfeer^ oiWhapload aforefaid, to Tbiomas Pears of the fame place, a counter- 
till ihe (hould attain her age of twenty-one years, or day of mar* part. 
riage, purfuant to the ftatute. That it appeared to the court of 
fefiions, that the original indenture was properly executed by all the 
pari(h officers, and allowed by two juftices : the counterpart was 
alfo allowed by the fame juftices : but neither the faid indenture 
or counterpart were executed by P^ars^ the mafter. That the 
mafter neverthelcfs accepted the indenture, and «he pauper 1 who^ 
he confideredas his apprentice (as ftated hereafter) till theappren-' 
ticefhip expired. That the pauper lived with her maftcr, as his 
apprentice, for five years; when, on May^day 17731 with the ex- 
prefs confent of her matter, (he let herfclf to live with William 
Cockayne^ in the pari(h of Fleet aforefaid, for a year ; and did live 
there a year under that hiring. That £be afterwards hired herfelf, 
with the fame confent, to one £^//^», in the parifh o£ Sutton, znd 
Kved there about half a year. That at Michaelmas I274> ihe re- 
turned to live with her mailer. Pears, as his apprentice ; and con- 
tin ijed with him for fix weeks; when, by the fame exprefs confent 
of her matter, ttie hired herfelf at different times to (everal other 
plyes in different paritties, but did not live in any of them far a 

year. 
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t777« ycar^ and always received the wages' from her diiFerent inafters^ and 
no ways accounted for the fame to the iaid Pears. That the pau^ 
per attained her ^ge of twenty one years on yuly ^oth, 1776, That 
at that time, and for four months before, me had lived, with her 
tnafter's confent, with Tiomas Briggs of tht pari{h of Tborney% 
where, being with child^ (he foon after left her place, and went to 
Wbapload aforefaid ; who removed her to Fleet aforcfaid. 

Mansfield^ in fupportof thefe orders, contended, that by theflat, 
8 2p 9 W. 3. c. 30. fedt. 5. the .mafter is required to execute a 
counterpart of the indentures ; and that^ this requifition not being 
complied with, the girl obtained no fettlement by the apprentice- 
fliip. 

Lord Mansfield. There is no doubt* The binding was au- 
thorized by 43 Bliz. c. a. fed* 5.^ long before the ad: requiring a 
counterpart. But, though the binding was valid, if the apprentice 
wasreceived^ it was doubtful till that ftatute was made, whether tht 
perions, to whom fuch poor children were to be bound, were com- 
pellable to receive them. That ilatute was therefore kn^dei and^ 
It fubjeds the mafter, upon his refufal to receive the apprentice, to 
a penalty ; hut in no other refped confirms the power of bindings 
which was already fully e(labli(hed« 

.4fi<^t Jttftice, It haf been fp fettled in the cafe of \a\ the King 
m. the Inhabitants of $t. Fetiri on the Bill^ in Cbefifr. 

JFiUa and ^kurfi, Jufti<:6|, co&curring. 

Rule Abfolutef and 
l^tb Orders qnaihed* 



{«! H. 14 G. ft. Bon, i]|4. 



Rex. v^. Juftices of DevpnihirCf 



^^tT^ IJlTL-LER had moved fw: a mandamus to tlv juftices of the CQtt^t* 
n^of ap^ ■ ty of jyevon^ to hear an appeal to an -order of removal of ye^H 
prendceof Crook^ Elizabeth his wife^ and their four children^ from the pafifli. 

fall age to Ta- 
cate*hu in- 
dentures, the rdltion is diilblved* diMigk the indeatures lemaia uncancelied. Court will dot imerfere 
where a reftree' has determiaed, 

A . 'of 
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of Wttberidge to the parifli of Ptiddington^ both i;i the county of 1777^ 
Devon. The juftices at the feflions had refufed to enter into it, as J""^'^ 
one feffions had intervened fince the removal. TiCELofI)V 

The fads as appeared upon the affidavits were, that the order of vonshire. 
removal Xvas dated OSlober 21, 1776 : in 'November the pauper was 
removed. Some time afterwards it was agreed between the two pa- 
rifhes, that thequeftion (hould be decided by the opinion of Heathy 
Serjeant ; provided fuch opinion were given on or before the 14th 
of January y the feffions beginning on the 15th. It was alfo 
agreed, that no other inftrudlions (hould be given to the counfel, 
than the exannination of the pauper, which was : 

That he was born in the parilh of Wttberidge ^ and about the age 
of feven years was bound to Richard Elworthy of Wither idge^ with 
whom he lived till twenty one; and then made an agreement with 
his mafter to give him one guinea to difcharge him from his ap- 
prenticefliip. That the faid Richard Elworthy gave him a dif- 
charge under his own hand. That after different fervices he gain- 
ed a fettlement by hiring and fervice under Robert Salter^ in the 
parifh of Puddington^ if he was fo far difcharged from his appren- 
ticefhip by the above ftated tranfadlion, as to be capable of gaining 
a fettlement by hiring and fervice. 

On the loth oi January the opinion was given ; and was, ^' That 
if the indenture of apprcnticefhip remained in the maflcr*s hands 
uncancelled, the apprenticefhip flill continued.; and the agreement 
was no diflfolution thereof, but only a licence to the apprentice to 
fcrve where he pleafcd." On this day the officers of Witheridge 
told the officers of Puddington, that, as the opinion was not deci- 
five, they mufl inquire of the mafler, what had become of the in- 
denture. At the feflions on the 15th, no appeal to the order of 
removal was entered. At the Eajier feffions following, the parifh 
of Puddington appealed 5 but the juflices refufed to enter into it, 
as not being in time. 

Buller haying early in the term moved for the mandamus on 
the ground, that, under the agreement, the opinion in favour 
of the parifh oi Puddington was conclufive; and that the parifh o£ 
Puddington had appealed in confequence of objeftions raifed to this 
decifion fubfequent to the Epiphany Sejjions ; and therefore that the 
flatutable limitation of appeal to the next feffions ought, during 
the time the parties were under terms of compromife, to be fuf- 
pended j now, on the lafl day of the term, Fanjhawe and Milles Wednefiay 
Jer. fliewcd caufe; and having fully fatisfied. the court upon the 7«»^ »8. 

F fadt. 
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1777. h&, of the appeal having been prevented in confequence of the 
*- — >^— ' objcflion not having, been raifcd previous to the Epiphany fejjions, 
TicTsofDfi' L^^^ Mansfield. As both parlies had agreed that this queftion 

voNSHiR£. fhould be fubmitted to counfel^ and that his opinion (hould con- 
clude» \d\ though the court does not quite agree virith the counfel 
in point of lav^» they would not, had the opinion been pofitive^ 
have granted the mandamus. Upon the point of law, I zm of opi- 
nion, that if the indenture had not been deftroyed, but remained 
in the mafter's hands, the apprentice would yet have gained afub- 
fequent fettlement in Puddington. The mafter received a guinea 
of his apprentice, then of full age, for the exprefs purpofc of va- 
cating the indenture. Why, could the mafter, after this, have uled 
the indenture againft the apprentice i So far from it, that the ap^- 
prentice might have brought an aftion againft the mafter for it. 

But the opinion of the counfel was hypothetical only, and upon 
a ftate of fads at the time not fettled and fubmitted to him by the 
parties. The cafe therefore might be confidered as open to the ia- 
terpofition of the court. But the merits of the cafe appearing to 
be clearly againft the party applying, the court, to prevent further 
litigation and expence, refufed the rule ; and, on account of fomc 
mifconduA with refpedt to the affidavits laid before the court by the 
profecutors of the rule, direded that it fhould be difcharged, witb 
cofts out of pocket. 

Mandamus Denied^ 



[a] Fide Rex a;, the Juillces of Narihampton, ante p. 30^ 
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Michaelmas Term 

18 Geo. 3. 1777- 



Rex V. Inhabitants of Walfall. rbur/dsy 

TWO jufticcs remove Jo/epJb Dean, Hannah his wife, and 
their five children, from the pariih of AJhley, in the county 
of Stafford^ to the borough of Waljall in the fame coun- 
ty. The feflions, on appeal, confirm the order, and ftate 
the following cafe : 

That "Jofeph Dean^ the pauper, being legally fettled at Swinner^ j^ ^^^ 
ton^ came to refide in the borough of Walfall, in the month of Pe- of thc^ 
bruary 1774, in a tenement which he held by leafe for the term of fliewsthatthe 
fourteen years, at the yearly rent of 4 A 10/. That he continued noti^tf^he 
to refide therein till Michaelmas 17765 during all which time he pcrfon rated, 

he ; " 




faid borough were charged in the fam« manner, after new inhabi- 
tants had come into them ; who feverally paid the fame, in their 
own right. That the tenement now in queftion had been fo charged 
from the time whc^ l^ ow JrUg e left i t, till the time when the 
pauper came to refide therein; duTIng whith period one ForJ in- 
habited it. And that feveral untenanted houfes were continued in 
the afleflments under the like defcription, •* late fuch an one's 

F 2 '' houfe j" 
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1777. *' houfe;" that is, the late occupant; together with the fum^ af- 
^— ^^— ^ fefled thereon, oppofite to fuch dcfcription. 
BiT^ANrl^of'^ Kenyon (hcwcil cauie in fupport of thefe orders ; and faid, the 
Walsall, queftion was, whether under this form of ratingas well as paying, the 
pauper gained a fetilement ? There is no doubt, but that the pau- 
per ^^2/^ the affeflment in his own right, and th^t it is an occu- 
pier's tax. The only queftion is, whether he was fufBciently 
rated? This depends upon flat. 3 W. & M. c. 11. fed. 6. The 
parifli form the rate as they pleafe. If they had entered no more 
than the landlord's name upon the rale, it might be well argued, 
that they did not choofe to rate the tenant. But here they have 
rated the tenement ; and, as this is an occupier's tax, the cont'lruc- 
tion is, that they meant to rate him, who ought to pay : and if he 
is not rated, certainly nobody is. That this point had frequently 
been determined under fimilar circumftances ; as that a fettlement 
was gained by a man thus rated : " TJbe occupier of Ro/coe*s Tene^ 
ment^'' as cited in 2 Burr. Rep. 1062. \a\ He cited alfo [^] the 
King *o. the Inhabitants of Vffculmei and the King v. the Inha- 
bitants of Painfwick^ [^] in which laft cafe the form of the rate 
was, ** Thomas Clifford or Tenant;" and the pauper, Ifaac Moor^ 
marit was acjjudgcd to gain a fettlement: the words of Denifon^ J. 
were alfo much infifted upon; who hinted, ** that rating the 
^boufe only might, for ought that he faw to the contrary, be fuffi- 
ciciU; for the parifti could not butknow who was the occupier." 
Bearcroft^ Dunning^ znd GougA, in fupport pf the rule to quafli 
thefe orders, contended, that the ftatute and all, the cafes^ as well 
•^thofe- cited as thofe which were not cited, required, that there 
ihould be fome defignatioh of the perfo/i meant to l^e charged; 
though it was not neceflary that he. (hould be exprefsly named, as 
** tie occupier of Hojcoe's Tenement." But that here he is nei- 
ther named nor pointed at; nor is any thing affefled but the tene* 
' ment : that feveral untenanted houfes were rated in this manner^ 
and therefore that this circumftance negatived the inference in- 
fifted upon on the other fide;Yor the tenant, not having been 
. marked out, could not have been compelled to pay ; and there be- 



[tf] From 8 Mod. 38. K. v. Inhabitants of BrUkbilh p- 7. G. i. But in a note Sir James 
Burrew ftutes, that it was Ho/coe^s tenement ; and that the cafe was the King v. the Inhabi- 
tants of Brtgbtmen, p. 8.G. i. 1722. 

[ii] Tr. 30& 31 G. 2. 1757. , Burr, ScttL Caf. 430., 

\c\ Tr. 31 G» 2. 17 j8. Burr. Scttl.Caf. 465. 

iiig 
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• 

*ng no other defcription even of his tenement. than that which was \T]j^ 
ufed in the cafe of feveral others that were untenanted, the in^ . u.-v«v 
iference inuft be, that in the judgment of the pariCh this tenement \i^il^i^ 
muft have been under the fame circumftances with thofe^amongft Walsall. 
which it was claflcd ; and, being in their confideration untenanted, 
fuch rating could not be in any view recogniling him as an inha* 
bitant, or be an equivalent for ootice. I'hat fuch a Iw bftitution was 
neceffary to give a fettlement, where there was no adual notice; 
the chief objedl of the adt of Parliament being to fecure notice of 
the perfon to the parifti. Mr, Dunning added, that he expeded 
to have heard of the cafe of St. Mary-le-More v. Heavy tree ^ as it 
had milled the juftices j and, sccording to the ftate of it in \a\ Dr, 
Burn^ as taken from [^] 2 Salk. 478.,, was diredly in point againft 
him. But that that cafe was mifreported, he proved from a copy, 
which he read, of the roll; in which it appeared exprefsly, that 
the pauper was rated ; and faid, that the court of quarter feffions 
had decided, that no fettltmcnt was gained there, becaufe the te- 
nement rented Was under ten pounds a year. So that, though the 
adjudication was rightly ftated, the report had miftated the ground 
on which the adjudication went. 

Ajlon^ Juftice. I have no doubt. It is agreed, that the perfon 
muft both be rated and pay. Then as to the manner how he is to 
be rated ; it is clear, that hrs name need not be infcrted in the rate. 
If the parilh have fufficient notice of him, it is enough : Paying, 
under a rating is equivalent to notice, and the officers have re- 
ceived the rate of this man for two or three years. As to the ob- 
jection, that no payment could have been compelled upon thisratc,» 
that is perfedly immaterial ; for the fettlement does not go upon 
that; but upon its being due notice to the parilli : and he has ful- 
filled the two conditions required by the adl. As to the cafe in 
Salk. it is fully (hewn by Mr. Dunning^ that this was not the 
ground of the judgment, though it might be thrown out by the 
court. ** \j2lX^ Low bridges' is here as ftrong as ** the occupier of 
** Hofcoe'%\' for it is Itated, that he paid tn bis oun^ rights and 
that 1 confider as making it a charge on the man. And evens 
♦* Clifford or Tenant' has been holdcn fufficient to give a ktile- 
mcnt ; though furely a very vague way of rating, and which leaves^ 



[a] Vol, 3. 475. Edit. 1785. 
i;^] H. 8 W. 3. 

it 
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1777. it quite at large, who might be the tenant : but the officers going 

v-^y— ^ aj^j receiving the rate of the tenant fixes it, explains what was 

BiTANTs"©/ doubtful upon the entry, and ihc-ws notice: and Denijon^ Juftice, 

Walsall, in that cafc faid, ** 1 he court ought not to be over nice and critical 

** in requiring a fcrupulous ftritlnefs as to the form and terms of 

** rating pcrfons.'* The rate, where it was •* Bowden\*\ the 

man's name being Bowden^ [j] might not perhaps be fufficient to 

juftify a diftrefs: but that is not the queftion. The queftion is 

fingly, whether the pariQi officers have taken notice of a man as 

an inhabitant ? And, when they take his money, they mufl know 

him. In this cafe many other tenements, that were uninhabited at 

the time, were fo rated, and the new tenants paid the rate; fo that 

it appears, that this was the understanding of the borough : and 

the pauper has adually done, and the parith knew that he had 

4one^ what it appears they meant he (hould do. 

Willes and AJhburJi^ Jufticcs, concurring. 
Lord Mansfield was ablent. 

Rule difcharged, and both 
orders affirmed. 



\a\ £• 4G. 3* 1764. Kingo'. the Ixihabitant5 of Ofenjhaw. Burn Settl. CaC ^zz* 
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18 Geo. 3. 1778. 



Rex V. Inhabitants of Ryton^ ' ^'^^ ^^ 

TWO jufticcs remove SaraB Kidfan^ and her child, from 
the town (hip of JVinlaton in the county of Durham^ to 
the town (hip of Ryton \v\ the fame county. The feflions 
on appeal, confirm the order, and flate the following 
cafe : 

That upon hearing the appeal of the churchwardens and overfecrs On removal 
of the poor of the townftiip of Ryton again ft a certain order of re- \^ enough in 
moval, &c. in the words following : Durham (to wit.) To the thefirftin- 
churchwardens, &c. Upon the complaint of, &c. of JVinlaton^ iUnceto 
unto us, &c. that Sarah Kid/an^ the wife of Benjamin Kidfon^ a maiden fet- 
foldier in his Majcfty*s regiment of foot called the Toung Buffs^ dement, 
now in Ame: tea, and Hannah their daughter, aged about twenty 
three weeks, have come to inhabit in the faid town(hip of tVinla-- 
ton^ &c. &c. We do adjudge that the lawful fettlement of them, 
the (kid Sarah Kid/on and her faid child, is in the town(hip of 
Ryton. We do therefore require, &c. By virtue of which (aid 
order of removal, the faid paupers were removcfd to Ryton, and jRy- 
ton gave notice of appeal. And Mr. Ambler^ being of counfel with 
the refpondents, having flatcd to the court that the faid Sarah 
Kid/on obtained a legal fettlement in the town(hip of Ryton afore- 
4 ikid. 
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1778. faid, when (he was a fingle woman, and before her marriage with 
V*y;^ the faid Benjamin Kidfofi^ by being hired for a'year, and ferving a 
BiTANTs'of y^^^ under that hiring, in the fame townfhip, to one Jofeph Rob^ 
Ryton. Jon I that the faid Sarah Kid/on afterwards intermarried with the 
faid Benjamin Kid/on^ by whom fhe had iffue the pauper, Hannah j 
that the faid Benjamin , Kidjon is now in America^ and it is not 
known whether he is living or dead; that the place of his legal 
fet'tlemcntis not known, and that therefore the pauper had been re- 
moved to the place of fettlement of the faid Sarah Kidfon before 
her marriage. Mr. Solicitor Gyll^Vidi Mr. Hopper ^ being of coun- 
fel with the appellants, objedled ta the laid order or warrant of re- 
moval, and the adjudication thereby made, and to the refpondents 
going into evidence thereon of the facfls ftated by the faid Mr. Am^ 
bier, and prayed that the faid order or warrant of removal might 
be quafhed ; forafmuch as it was not ftated by the faid order or 
warrant, that the faid Benjamin Kidfon was dead, nor that any evi- 
dence was given that he was dead, nor that the place of his fer- 
tlemeht could not be known: whereupon, and upon hearing what 
was alledged by the faid Mr. Ambier in fupport of the faid order or 
warrant of removal and adjudication, this court is of opinion that 
the fame is good and fufficient in point of form : and that the re- 
fpondents may go into evidence of the fads ftated to the court by 
the faid Mr. Ambler, in order to fix the fettlement of the paupers 
in the townftiip of Ryton, by reafon of the fervitude of the faid 
Sarah Kidfon there, before her marriage with the faid Benjamin 
Kidfon : and then, upon hearing the evidence of the refpondents, 
whereby all the fafts ftated by the faid Mr. Ambler were fully 
proved. It is ordered, &c. that the appeal be difallowed, and the 
faid order, &c. confirmed. 

Chambre was to have ft)ewn caufe in fupport of thefe orders j 
but the court calling upon the otiier fide, 

Davenport, in fupport of the rule to quafli them, infifted, that 
it appeared upon the face of the original order, as alfo by what was 
ftated to have been Jone at the fcfliions, that that court had been 
obliged to ftate fomething to fupply the defedt of the original or- 
der, which they confirmed. That that order fet forth only the 
' fettlement of the wife before marriage ; but, though the pauper 
was removed eo nomine as a married woman, did not ftate whether 
her hufbaod bad gained a fettlement, or that fuch fettlement could 
not be found ; or even that he had been capable of gaining a fettle- 
3 ment. 
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ment, or t!iat he was dead. That this was an objeftion therefore 1778. 
not of form, but material, and of fubftancc; for that the order *— v-w 
does not point out to thofe that complain, that the fettlement of biVantTcS'" 
the hufband was in queftion ; that they were npt therefore prepared Ryto^. 
to meet this fadt in proof; and that the court of quarter feffions 
ought at leaft to have refpitcd the appeal, and given the; appellant 
time to have made inquiry. That in the cafe of [a] the King v. 
the Inhabitants of Narton, the order was qualhed ; becaufe it did 
not appear upon the face of it, that the hufband of the pauper had 
any legal fettlement in England : that this cafe had indeed after- 
wards been reprobated by Ryder, Ch. J. in the cafe of [i] the King 
V. the Inhabitants of St. Botolpb's without Bijhopfgate j but that 
there it was dated, that the hufband had no fettlement; whereas 
here it neither appeared upon the original order whether he had a 
jfettlement, or was dead, or even whether either were matter of 
doubt. That without an adjudication in one refpedt or other to 
the above effedtt the appellant could not have notice ; and there- 
fore that the fedions ought to have pronounced upon the validity of 
the order, and not have heard evidence to (hew that, of which the 
appellants could not be aware. 

Lord Mansfield. The feffions fay, that the evidence laid be- 
fore them proved that which would make the order of the two • 
ju dices right ; and I think that upon the evidence the court of 
quarter fedions did right. 

jiftoUf Willes^ and AJhburft, Judices, concurring. 

Rule Difcharged, and 
both Orders Adirmed« 



12 G. 2. 171B. Burr. Settl. Caf. 122. 



WH. i: 

[b] H, 28 G. 2. 1755. Burr. Settl, Caf. 367. 
It teems tl * 



\ that, however put> there was no good ground for obje^ion in the prefent ca(e» If 
the original order, in its true fenfe, imported, that the paaper had been removed to the 
place of her meUd^n fettlement \ of this the appellant had notice by the order, and might have 
met this faft in proof; and therefore the objedion taken was, that he had no notice that proof 
of her- hufband* s fettlement woald be gone into. Bur, on the contrary, if the real import of 
the original order was, what, from the defcription of the pauper as a 'wife, feems rather to 
have beeff the cafe, the better objection would have been, that, as by the original order no no- 
tice was given of the pauper's maiden fettlement, the appellant could not be prepared on that 
ilFue. But this could not have availed ; as it has been determined in many fubiequent cafes, 
where paupers have been removed under the defcription of widovj or w(/i?, that it is in the 
iirft jnftance enough to prove the pauper's maiden iettlcment, Tr. 22 G. t. 1782. Rex v. 
the Inhabitants of Henfingbam^ Poft> H« 23 G. 3. 1783. Rex of. the Inhabitants of H^oodf^ 
fora. Fojf. M. 24 G. 3. 1783. Rex t, the Inhabitants of Edifin or Htdfor. Pofi. 

G Rex 
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Rex V. Inhabitants of Hinxworth. 

\Y order dated the i7tli of June, 1776, two jufticcs, George 

I Pre/cott and Francis Morland^ Efquires^ remove Sarah 

Griffin^ the wife of "Joftpb Griffin^ and their five children^ from 
the pari(h of Cbefhunt in the county of Herts^ to the pari{h of 
Hinxwortb in the fame county. To this order there was no ap-* 
peal. 

By another order, dated the 30th of OSiober 1776, two other 
juftices, George Jennings and Hall Wortbam^ Efquircs, remove Jo- 
seph Griffin^ Sarab his wife, and their five children, from Hinx^ 
nvortb to Cbejhunt. 

To this order Cbejhunt appealed at the next Epipbany feffions, 
January 13, 1777 > infifting, that the former order, unappealed 
from, was conclufiveas to tbe v>bole family: but the fef&ons, af- 
ter hearing evidence refpefting tbe bujband's fettlement, confirmed 
the order with refped to bim, and quafhed it with refped to his 
wife and children. 

Soon afterwards the wife went with her children to her huiband, 
then refident, under this lafl order, at Cbejhunt : in confequence 
of which, by an order dated the 20th of January 1777, George 
Prefcott and Francis Morland, Efquires, who made tbejirji order of 
jujlices, dated the 17th of June 1776, remove tbe Jive children from 
Cbejhunt to Hinxworth. ^ 

To this order at the next Eajler feffions, April y^ ^777* Hinx* 
worth appealed i and the feflions confirmed the order, except as to 
two of tbe children^ who, as nurfe children, were not removeable. 
^g^^y In Eajler term, Stanley^ on behalf of the parifh of Hinxworth^ 

A/«tv i:. moved to affirm tbe fecond order of two juftices, dated the 30th of 
OQober^ 177 6^ removing tbe whole fzmiXyi and to quafh the Jirjl 
order of feffions ^ January 13, 1777, made thereupon, as far as it 
confirms the faid order of juftices relative to tbe wife and children: 
(whom, contrary to the truth and real merits of the cafe, if then 
open to difcuffion) it had adjudged to be fettled zt Hinxworth % and 
alfo to quafh tbe third and loft order ofjujlices, dated the 20th of 
January 1777, for removing tbe Jive children from Cbejhunt to 
Hinxworth I and tbe fecond and lajl order of feffions^ confirming the 
fame^ as far as relates to the fettlement of the children therein 

named^ 
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named, and to the prefent removal of the two youngcft of the chil- T778. 
dren. • . v^-v^^^^ 

In Trinity term, Wallace^ on behalf of Chejhunt^ moved that BrxANTs^t'" 
the court of quarter fcflions, who in obedience to the certiorari Hinx- 
ifTued, had returned the fcveral orders, and nothing more, might ^j^^^J^"' 
klfo ftate fuch fa<fls, as would enable the court to draw a conclu- juue 7. 
fion, whether they had done right or wrong. 

At the enfuing Michaelmas^ the fcffions ftated the following Removal of a 
fafts : That "Jofepb Grifn,lhe pauper, Sarah his wife, and their '^^^/^{^l'^ 
five children, viz. Jane, aged about fourteen years, Elizabeth^ ^m, that it 
aged about twelve, William^ aged about ten, Jofepb, aged five, and istoherhuf- 
John, aged about two years, were rcfident and inhabiting in the pa- ^"^^^^ ^^^^' 
rifli oi Cbejhunt, in the county of Hertford, in the year 1776. order unap. 
Prior to the i7th of June 1776, Jofep/j Griffin, the pauper, had left F^led from 
the parifli of Cbejhunt, and abandoned his wife and five children. " ^^**^ ** ^^*^* 
In his abfence, and without his examination, upon a complaint of 
the officers of Che/fjunt^ that Sarah, the wife of Jo/eph Griffin, the. 
pauper, and the five children, were become chargeable to the pari(li 
Qf Cbejhuftt, two juftices on examination of Sarah, the wife of the 
pauper, on oath and on other circumftances, made an order of re- 
moval dated the 17th of June 1776, for removing Sarah, the wife, 
and the five children, from Cbejhunt to the parifli of Hinxworth, in 
tl^e county of Hertford^ as the place of the legal fcttlement of y^- 
Jepk Griffin^ the pauper, [^J neither of the children having gained 
any fettlement in their own right: which faid order hath never 
bech appealed from by the faid pari(h of Hinxworth. Before the 
13th of OSlober 1776, Jofeph Griffin^ the pauper, came to his 
wife and children, then refident in the faid parifli of Hinxworth, 
and upon complaint of the officers of Hinxworth to two magif- 
trates, that Jofeph Griffin^ the pauper, Sarah his wife, and their 
five children, were become chargeable to the parifli of Hinxworth, 
the magiftrates, upon examination of Jofeph Griffin, the pauper, and 
on other evidence, adjudged the place of the legal fcttlement of 
Jofeph Griffin, Sarah his wife, and their five children, to be in the 
parifli of Cbejhunt X and by the order of removal, dated the i3th 
day of OSlober 1776, they were accordingly removed to the parifli 



[a] The order did not in terms fct oat this fa6t. It only defcribed her as the <wi/e of Jo* 
fefh Griffin. As this therefore was only matter of inference^ though the true and the legal 
inference, and the principle no doubt upon which thefe magiftrates a^ed, yet ic ought not t» 
have been dated as a fa£l. 

G z of 
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1778. of ChfJIjunt, From this order of* removal the parifli of Cbejfmnt 
^-'^'^^ appealed to the Epiphany feflions held for the coiwity of Ha^tfordf 
bitVnts^oV ^^ ^^^ J 3^^ January y i^'jJJ. It was then objedcd by the appcl- 
HiNx- lants, that the order of the 17th June 1776, was alone, being un-* 

wo&TH. appealed from, conclufive as to the whole family ; bccaufe the wife 
had been removed 10 Hinxwortb^ as to her hufband's fettlement, 
' which fcttlement Hinxworth by not appealing from, had admitted, 
and were concluded from controverting. The feffions over-ruled 
the objc<flion ; and, after hearing evidence concerning the fettlement 
of Jofepb Grijin\ the hufband, confirmed the order of removal as 
to the faid Jofepb Griffin^ but vacated the order of removal as to 
Sarab the wife, and the five children. Before the 20th of Janu^ 
ary 1777, Sarab^ the wife of Jofepb Griffin^ and the five children, 
went to Jofepb Gr^ffin^ the pauper, in the parifh of Chefhunt ; and 
upon complaint being made by the officers of Cbefhunt to two ma- 
giftrates, that^^?;?^ Griffin, Elizabetb Griffin, William Griffin, Jo- 
fepb Griffin, and Jobn Griffin, children of Jofepb Griffin, the pau- 
per, and Sarab his wife, were likely to become chargeable to the 
pari(h of Cbefhunt, the roagiftratcs by an order dated 20th January 
J 777, removed the faid lUvc children from Cbefhunt to Hinxworth, 
as the place of their legal fettlement. 

From this order of removal the pari(h of Hinxworth appealed to 
the Eafier Seffions, held for the county of Hertford, on the 7th day 
of jlpril 1777 : and the jufticcs in feflions ^confirmed the order of 
removal, except as to the two youngeft cl^ildrcn, viz. Jofepb and 
Jobn, who were by reafon of their tender years, infeparablc from 
their mother upon account of nurture. 
^^^f^^y ' Stanley, in addition to what be had moved o« Monday^ May 12, 

L'u.m tri-j. ^j^^ j^^ ^^y ^£ Eafier term, now alfo moved to quafli the firfi order 
of jujiices, dated the 17th of June 1776, removing ibe wife and 
children from Chejhunt to Hinxworth, 
Saturday Thomton, on behalf of the parifti of Cbefhunt, now (hewed 

February 7. ^j^ufg agaiuft the ordcr of the Epiphany feflions, January 13, I777» 
and in fupport of the order of the 17th of June 5 and infifted, that 
the principal queftion arofe upon the eflFcdt of the firft order unap- 
pealed from : /. e. to what extent it was conclufive ; for that no- 
thing was more fettled, that that an order unappealed from \s, ge- 
nerally fpcaking, final: That by fuch acquiefcencc the pariih, to 
which the removal is made, has allowed its merits ; and, having fo 
done, has for ever precluded itfelf from controverting its legality. 
That it was material to inquire into the fadls eftabliflied by the firft 

4 order j 
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order; for if it decided upon the fettlement of the hu(band, he ^778# 
and all his family were then unqueftionably fixed in Hinxwortb^ r!^~Jnh^. 
Now the juftices removed Sarah Griffin^ calling her the wife of Jo^ bitants of 
fepb Griffin^ and, as fuch to the place of her hufband's fettlement, Hinx. 
The cale alfo exprefsly finds this faft. This removal is fubmitted '^''*'^"- 
to. The confequence therefore of this acquiefcence is, an admif« 
fion that the fettlement of the faufband was at Hinxwortb^ ai}d that 
that fettlemciu was communicated to the wife i for to admit the 
effedi mud be here to admit the caufe; and the admidion of the 
derivative, muft be an admiffion of the original,. fettlement. Such 
therefore being the extent of the firft order, and the acquiefcence 
under it being proved by its being unappealed from, the feHions 
ought not upon the fecond order, to have heard any other evidence 
reijpedting the fettlement of the hufband than that of the firft or- 
der ; as it was impoilible to enter into that queftion, without- at 
the fame time making an inquiry into the merits of the firft order» 
which had been acquiefced in ; and the very foundation of which 
Avas the hufband 's fettlement : and he infifted upon the cafe of [a] 
the King v. the Inhabitants of Woodcbejier^ as in point ; and that 
the law would no more allow the party, who had acquiefced, after- 
wards to impeach the fettlement of the huft^and in the prefent 
cafe, than it did there the impeachnient of the marriage. 

Wallace^ on the fame fide, faid, that he could add nothing to 
Mr. Thornton s argument. 

Bear croft and Stanley fupported the rule to quafti the firfi ^der 
of jujlicesy dated the 17th of "June 1776, rempving tbe wife and 
children^ &c. And Bearcroft admitted, that the queftion was, up-, 
on the extent in which the terms of ^ the firft order concluded the. 
parties ; but infifted, that that could extend no farther than ap- 
peared upon the face of it. The faft of the hufband's being re- 
moved by the firft order, as to the place of his fettlement, does not 
appear upon the face of that order ; and is therefore now impro- 
perly ftated in the cafe. It was a coQclufion made by the feifions 
in point of law; and muft have been fo; for they had no evi* 
dence, no facts before them on which they could ground it : and 
therefore that, as the huft)and was no party, this court would think, 
that the fefllons did right, upon the fecond order, in entering into 
the merits of the huft)and's fettlement, which had never before been 
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1778. inquired into; and determining, according to the undoubted truth 
^-^/"^ and juftice of the cafe, that he was fettled at CbeJImnt ; the fettle- 
BiTANTs"of tncnt of the huftand not appearing to them upon the face of the 
HrfMc- order, either in terms, or as a neceflary and inevitable confeqaence 
of what is .there ftated, ever to ha?e been adjudged. That it cer- 
tainly was not an unavoidable confequence ; for the wife might 
have been removed to Hinxwortb, as to the plate of her maiden fet- 
tlement ; becaufe her abfent hufband was at that time fuppofed to 
be a foreigner, or had no known fettkment : that the court, for 
the purpofes of juftice, would prefume this : that this was highly 
probable, from thecondudl of the other fide, who had inferted in the 
cafe what did not appear upon the face of the firft order ; that the 
wife was removed as to the place of her bujband\ fettlement. That 
the omiffion of this circumftance in the order, diftinguiflied the 
prefent from the cafe of the marriage, that had been cited j where 
the hulband and wife were together removed to the place of bis 
fettlement. If therefore the queftion was, to what extent the firft 
order unappealed from was to conclude, the court, in meafuring 
that extent, would look no farther than that order. 

Stanley. This is a mere trick in the parifh of Cbejhunt, which 
the court will not favour, to take advantage of the hufband's ab- 
fence. That in the cafe of [a] the King v. the Inhabitants of 
Bent/ey, the reafoning of the court feemed to (hew, that the firft 
order was not conclufive upon the hufband, becaufe he was not a 
party J and therefore that, in the prefent cafe, the parifh of Hinx^ 
worth was not eftopped from going into his fettlement upon the 
fecond order. 

Lord Mansfield. The pauper does not complain. There id 
nothing at all in this cafe. The firft order unappealed from is 
conclufive. It is agreed on all hands, that it would have been fo^ 
had the fettlement of the hufband been exprefsly ftated in that or- 
der to have been at Hinxwortb. Then the queftion^'made is, whe- 
ther there arifes a aeceflary implication, that upon the face of the 
order his fettlement is there ? Now the general rule of law is, th?t 
the fettlement of the wife and children muft depend upon that of 
the hufband : 'tis true, there may be fpecial and excepted cafes 5 as 
where the hufband has no fettlement, or cannot be found to give an 
account of it : and thefe would be exceptions from the general 
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rule« But, unlefs fuch fpecial circumftances are ftated^ we are ^1778* 
bound to prefume in favour of the general rule. The pati{h of '--v-i^ 
Hinxwortb have ncgledtcd to appeal at the time they were ag- jiVTJts"©/ 
grieved ; aod their being too late now is their own fault. Hikx- 

Willes^ Juftice. In the order flie is called his wife. worths 

Afton and AJhburJi^ Juflices, concurring^ 

Rule Difcharged. 
•* 
The order of juilices, dated the 17th oi June^ ^77^^ re- 
moving the wife and children from Cbejhunt to Hinxwortb^ 
Affirmed ; and the order of juftices^ dated O^ober 30, 1776, 
the order of feflions, dated the 13th oi January 1777, the 
order of juftices of the 20th of "January 1777, and alfo 
the order of fefljons, dated April 7^ ^777% Difcharged. 

This decifi^on has fince been confirmed in the cafe of the King 
t;. the Inhabitants of Leigb^ Mich. 19 G. 3. 1778. Pofi. and a 
ilronger cafe, that of the King v. the Inhabitants of Howctfter^ oc* 
ciirred in H. 25 G. 3. 1785, Pojl. where a woman and her four 
children, in her hufband's abfence, were removed to the place of 
her laft legal fettlement, the order fetting out nothing more ; though^ 
in point of fadt, (he was 2^ feme covert^ and the removal was made 
to the place of her bujband's fettlement. On removal of the huf« 
band by a fubfequent order, confirmed by the fefBons, from the pa- 
rifh to which his wife and children had been removed, and where, 
upon his return, he had gone to live with them, the court upon a 
cafe dated granted a rule, which was- without oppoiition made ab- 
iblute for quafhing both thefSb lad orders. 
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Rex V, Inhabitants 



of St. Baitholomcw 
change. 



by the Ex- 



TWO Juftices remove XJrfuIa Oiven from the parifli of St. 
Faith under St. Paul's in the city ot London^ to the parifli 
of St. Bartholomew by the Exchange in the faid City. The Seffions 
on appeal confirm the order, and Itate the following cafe : 
. That the pauper, Urfula Qwen^ a fingle woman, was hired by 
the year to Mr. Lewis Diedrick Hejhuyfen in the parilh of St. Bar-* 
tholomew by the Exchange^ London^ on the 1 1 th Juneiyy i : That in 
the month of ^pril following, Mr. Hejhuyfen went to Manchefter 
and purchafed a manufadare there, and . upon his return in 
the fame month he told all his fervants that he was going to re- 
fide at Manchejler^ but did not mention any time ; and that they 
might look out for other fervices if they chofc, or they might 
ftay with him till he went to Manchejier. That the pauper Urjula 
Owen did not look out for any other fervice, but continued with 
her mafter till the 4th day of June following; on the evening 
of which .day her mafter paid her the whole year's wages, and 
gave her half a guinea over, and the fame evening left London 
and went for Manchejier. That Mr. Hejhuyfen did not know in 
the morning of the 4th of June^ that he (hould leave London in 
the evening, or even before the expiration of the year's fervice: 

But 
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Bat tliat liis going was quite a cafoal matter, and depended upon 177S. 
circumftances which he could not at that time forefce : That if he v-^^v^^ . 
had remained in London he fhould have Continued the pauper in ^^^^^^^ of 
his fervice, as (he was a good fervant; and that the pauper went St.Uartho- 
into a new fervice two days after her mafter left London. ^^"^"^^^^^ 

Silvefter began to flicw caufe in fupport of thefc orders ; but, 
Jlrord A/i^^j^^/^ calling upon the other fide, H'.worth^ in fupport 
of the rule to quafti them, infifted ; that the mafter, having left his 
place of abode with a declared intention never to return, and 
having on that account difcharged his fervants before the cod of 
the year, it muft be taken as a compleat diflblution of the con- 
trail : that whether the whole, or a rateable proportion only, of 
the wages were paid ; or whether months, or a week only, of 
the fervice were left unperformed, was totally immaterial* That 
the condudl of the fervant in making a new contrad and enter- 
ing upon her fervice under it two days afterwards, plainly (hew- 
«d the light,. in which flie underftood it. Tho' at firft it might 
be confidered only as a difpenfation of the fervice for the re- 
mainder of the year, yet, ftill as that difpenfation was in favour 
of the fervant, (he might waive it and diflblve the contraft : That 
ihe muft be taken as having done fo here ; or it would be holden 
that the pauper could be gaining two fettlement^ at the fame 
time under different contrafts ; which would be abfurd. He 
relied ftrongly on the cafes of \a\ the King v. the Inhabitants of 
Cajilechurcb^ and the King v the Inhabitants of Godalming, H. 12 
G. I. cited in that cafe: in both which cafes, upon a feparation 
by confent about a week before the expiration of the year, and the 
whole wages paid, the court held, that it was a determination of 
the fervice. He alfo cited the cafe of [^] the King -u. the Inhabit 
tants of Caverfwall^ and faid, that the circumftance in the prefent 
cafe of the new contradl and fervice entered into, and the new 
fettlement for the fecond year being in the adt of acquiring during 
the lapfe of the firft, [clearly diftinguifhed this from the Cafe of [c\ 
the King v. the Inhabitants oi Richmond: and that to hold this a fet« ' 
tlement, would be to repeal the ftat. 8 Gf 9 W, 3. c. 30* by which 
fervants muft continue and abide in their fervice during a whole year. 



M. 9G. 2. 1735. ®"^^' ^^^^' ^*^- ^^* 
E. 31 G. 2, 1758. Burr. Settl. Caf. 461. 
E. 13 G. 3. 1773. Burr. Scttl. Caf. 740, 
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1778* Dunnifjg^ndSilveJfer in fupport of the opdcra, infift^d, that ihw 
'-—^^ was no diflblution of the contradt : that in the cafe of [a] the King 

»iTAi*T«"of ^* ^^® Inhabitants of CbriJicBurcbf where there was an abfencc? 

St.Bartho- of feventeen days on account of illncfs at the end of the year,. 

^MEwbythc^j^j the fervant looked upon herfelf as difcharged^ the court held 
thzt continuing and abiding in the fervice means not defcrting it f 
and that ftich fervants have their fettlemeDt a&a reward : and here 
it is ftated^ that the pauper is a deferving fervant*. Theobjecfl o£ 
the ftat, 8 ©" 9 /f^. 3. was to prevent fervants running away ; and 
therefore it was inappHcable to this cafe. Tliat the true quedioit 
was, whether this wa» a difTolution of the contradt or a difpenfa-^ 
tion of the fervice ? That, if the mafter had altered his mind and 
returned to his houfe,. the fervant would have continued with him; 
and the relation of malier and fervant eould only be deilroyed by a 
defertion. Should not the fervant have the reward (he had merit*- 
ed ? Should her maker's kindnefs place hecin a worfe fituatioQi 
than fhe would otherwife be in ? fhoald the remainder of her fer- 
vice be difpenfed wiib> aiul ihould (he not make the fame advan- 
tage of the x\m% given her as any other fervant who had fulfilled 
his contract? Thi&cafe therefore could not be diAingui(hed from^ 
the King v. the Inhabitants oi Richmond: That in that cafe all the 
authorities cited on the other fide had been infifted upon, and over« 
ruled I and they agreed, that, if it was with leave, the time of ab- 
fence was immaterial; and to this point was cited the cafe of [^J 
the King v. the Inhabitants oi Nether Heyford. 

" Lord Mansfieid.^ The only queftion is„ Whether the fervant 
continued bonajide in her fervice during the whole year? To be 
fufe there is a diftindtion between exceptions from the contraft 
and difpenfations of the fervice: but if the cafe be of the latter 
defcription and bond fide^ it can make no diiFcrenee, when the fcr^ 
vant i« engaged or where;, or whether the fervice be in the 
fame or another occupation. Why then does (he quit the fervice ? 
At the defire and for the convenience of her mafter, who gave 
her half a guinea beyond her wages, as an equivalent no doubt for 
her board. It was accidental and a favour to the mafter. The 
cafe of the King v. the Inhabitants of Richmond is full as ftrong 
as this ; for there a new fervant came into the very place which the 
pauper had vacated upon a difpenfation of his fervice. Fraud viti* 
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ate$ every thing; but the juftice as well as reafon of the thing are 1778* 

here with the fettlcment. Suppofe Ihe had CQOie from a diftant ^^""^^ 

country [</], and had no other fettlement, (hall (he lofe her only bit^nti'oV 

one, which (he deferves fo well ? St. Baetho- 

LOMBwbytha 

fTil/es, Afiburft and Buller^ Juftices, concurring^ 

Rule Difcharged, and 
ordfrfi Affirmed. 



\a\ See the words of ¥ofttr J. in the cafe of the Eling v. the Inhabitanti of Cbnft Church. 
limT. Settl. Caf. fb. 498. adfaum 
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Rex V. Inhabitants of Hedfor. . ^ 

Jum 27* 

^■^ W O juftices remove William Monk^ Jane his wife, and 
their four chUdren, from the pari(h of Little Marlow in the 
county of Buds, to the pari(h of Hedfor in the fame county. The 
ie^ions, on appeal, confirm the order, and ftatc the following cafe : 

H z That 
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jf778'. That William Monk^ the pauper, bclag legally fettled at Bamp^ 
^"""^^ ^^ ^^ ton in the county of Oxford, the place of his birth, about ten year* 
BiTANTs^of' ^g^* ^^^^ being unniarricd, was hired to the right honourable WiU 
Hhdsor. liam^ Lord Bofton^ of the parifti of Hedfor in the faid county of 
Scrvantfl^ep- ^^^^^y ^^^ ^ ycar, as a gardener, and ferved him there fcveral years t 
ing with his that about ninety-five days before the expiration of the fourth year's 
wife, without fervice, he married a woman of the pariibof Little Marbw i and» 
knowledge,^ from thc time of his marriage, and till the expiration of that year's 
•ut of the pa- fervice, he lodged with his wife in the parilh of Uttlt Marlow 
h^mafter'''^ forty nights, but not fucccflively ; and did not lodge forty night* 
lives, gains a elfewhcre from the time of his marriage, till the expiration^of the 
frttiement y^ar in which he married. It does not appear that Lord Bojlon 
*^"* had any property whatever in Little Marlow pariCb. It alfo ap« 

pears that he did not fee Lord Bojlon within that year he married ^ 
alfo it appears he never afked his mader's confent to be abfent for 
the faid forty nights, in which he lodged at Little Marlow or any 
part of it; nor did his maftergive any confent fpr fuch abfence;; 
it does not appear where he lodged the laft night of that year ia 
which he married, and which compleated his fcrvice with Lord 
Bojion^ under the hiritig and fervice for-a year : it alfo appears that 
he never performed any fcrvice whatever in Little Marlow on ac- 
count of bis .faid mafter, "Lord Bojlon I that he continued to ferve 
his mafter Lord Bojlon fcveral years after his marriage* 

Dunning (hewed caufe in fupport of thefe orders; and contend- 
ed, that the inclination, which the court has always (hewn in fa- 
vour of fettlemcnts in confequence of fervice, need not be indulg- 
ed in the prefent inftance, becaufc without queftion the pauper had 
gained a fettlement in the fervice of the firft year. Thc only doubt 
was upon the fervice of the laft. Formerly it was queftioncd, 
whether the fervice ought not to be in thc fame houfe; and though 
it was thought fufflcient, if in the fame parifli, yet it has (ince 
been holden; that if a fervant continues forty days in a pari(h in 
bis mqfiers Jervice\4i\y the reafon why the forty days gain a fettle- 
ment is, becaufe the fervant comes into fuch parilh with his maf-^ 
ter : and that the court would not permit a fervant, in a pari(h 
where his mailer had no property, and where he was not in his 



. mailer's 
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maftcr's fervtce, vrhcrc confequently he ought not to have been, 1778* 
and where in point of fadk his njaltcr did not knov^ that he was, ^ ■^-v'-*'^ 
clandcfttnely with refpeft to his maftcr, and in fraud of the pa* bitTntToT 
ii(h, who might not know where he flept^ and therefore could not Hkdsor. 
remove him, fo to gain a fettlement. 

fVallace, Solicitor General, in fupport of the rule to quaffi 
the orders. A variety of cafes have decided that a man is fettled 
where he lodges the laft forty days. Neither need thefe days be 
fucccflive. The cafe of [tf] the King v. the Inhabitants oi Cajile^ 
ton IS in point. The only difficulty is, whether the want of the 
mailer's knowledge of the fadl can make any difference ? If his 
mafter's bufincls is done as well as if he lodged in the family, which 
|he cafe fhews it mu(l have been, i( can make none. 

Lord Mansfield. The c^fes feem to have fettled it* 

Willes, AJhburfi^ and Bullfr^ Juftices, concurring. 

Rule abfolute, and both 
orders quafhed. 

Rex 



\a\ M. 7 G. 3. i766t Burr. Caf. 569. 

• 

It is obfervabk, that the King ^p. the Inhabitants of Caftleton^ and the othet authoritiei 
therein cited, relative to a fettlement being gained by lodging forty days, arc all in the cafe of 
apprentices ; with rcfpedf to whom there could hardly have been a doubt ; for the w^rds of 
this ftat. 3 W. & M. c. II feft. 8. rcfpeiHng apprentices are, " If any pcrfon fhall be bound 
" an auprentice by indenture, and fhall inhabit in any town or parifn, fuch binding and inba^ 
'• hitatiott {^d\\ be adjudged a good fettlement." But the preceding fedion of this ftatute 
cnaCis refpeding fervants, '* That if any unmarried perfon, &c. ftiall be hired into any pa- 
^* rilh or town for one year, fuch fer'vice (hall be adjudged a good fettlement therein." Upon 
this ftatute, before the adjuaicaticn of the prefent cafe, the authority of which governed a 
fubfequent one, that of the King «r;. the Inlu^itants of NympsfeU, H. 21 G. 3. 1781. Pojf, 
this point would have admitted of fome dnubt ; for there are many cafes that feem to favour 
a contrary idea with refpeft xo/er'vants. In the cafe of the King v. the Inhabitants of Saint 
George's, Hanover Square, M. 8 G. 2. 1734. Burr. Settl. Caf. fo. 16. luOr^Hard<wicke, even 
in the cafe of an apprentice, fays ; '* U the apprentice, by the confent and upon the bufinefi 
•' of the mafter, refides in a fecond pariih, (and we muft take this to be the bufmefs of the 
*' mailer, becaufe he confented) he gains a fettlement ;" and, in the-argumcnt, the difference 
between an apprentice and (ervant is admitted to be ; that the apprentice muft be bound by 
indenture, and the hired icrvant muft be hired for a year, and fer*ve for a year ; but in the 
other cafe (that of an apprentice) the laft forty days refidenu and lodging gives a fettlement. 
In the King 1/. the Inhabitants of Charles, Tr. 12 G. 3. 1772. Burr. Settl. Caf. 706. which 

WU 
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Rex V. Inhabitants of St. Giles's, Reading. 

June 17. / I ^WO juftices remove Daniel Davies^ Elizabeth his wife, and 
X their five children, from the parifh of Monk Sherborne in 

the coujnty of Hanti^ to the parifli of St. Giles's^ Readings in the 

coxxtiiy oi Berks. The feOions^ on appeal^ confirm the order^ and 

Hate the follov^ing cafe : 

That the pauper, Daniel Davies, being an unmarried man, oij 

the 19th day of December^ ^7^Z^ went into the fervice of Mr. JViU 
fucceffivc** //Vi/w Wilder, who then kept the Bear Inn, in the parifti of St. Mary 
years, with- in Readin^^ in the county of Berks, under a general hiring as a 
out new ^. poft boy, and Continued in that fervice in the faid pariih for the 
mlf conBca fpace of feyea months, where he married Jiis prefcnt wifd, Eliza^ 
only, when be/h. After his faid marriage he remained in his faid mafter's 
aMheoTm^. fervice in the faid pari(h, for the fpace of four months, when he 
nienccinent took lodgings in the pari(h of St. Giles's in Reading, and removed 
of^c/ac- thither with his faid wife, where he flept for the fpace of fcvta 
hvnnilrncd^ moflths, continuing to ferVe his faid mafter for the whole of thf 
Settlements faid laft m^entioned feven months, without coming to any new 
*enccofThc' ^*""£» ^^^ ^^ ferved his faid mafter for the fpace of eighteen 
benefit^of the mooths in the whole^ and then left his faid n^after's feryice. 

pauper's la- 
t>o 



t>our.. 



yvu the cafe of an apprentice. Jfiop^ J. The perjarmdnce rf oQuai fer'pice is not the thing 
material : it is the rejtdence, the ini^bitancy of an apprentice in a town or parifh for forty days, 
that gains the fettlement. Vide the note upon the next cafe ; the King y. the inhabitants of 
J^U Giles's, Readings And i^ the King o^. the Inhabitants of ^a/^ Eaftw^ E.. i^ Q* 3* 1774. 
Burr. Setth Caf. fo. 778. Jfion, J. alfo /ays ; It is the lall forty kzys fervice, ^at gains ^ 
fettlement to thefer<vant In the f lace *ivhere it is performed. And this line is exprefsly drawn in 
.the King a;, the InhabjLtants of St. f-eter^s on tbt UiU^ in Ckefier, ^ott^ 1 54, where f^ee, Ch. J, 
fays ; ** There is a diflindtion between apprentices apd fervants. As to appre^icesj the flatute 
•<' is, that they gain a fettleoient hy binding and inhabiting^ not by binding Sindferyice; but 
'* fervants gain a fettleo^ent by hiring and fervice^ without regard to inhabiting^ 3ut fee R* 
'* <v. GravenejJ*' I find this cafe in Fort. 221. It \yas the c^fe of a fervant, whofe mafbr'a 
houie flood in two pariQies. The mader lay, and W/ the /ervice v^as done, in one parifli ; the 
fervant lay in .the .other, but in thefame hbufe. The quelUon was preferred to ^/r. Judge of 
Afiize; who conferred with two other jydges, and all thrcje were of opinion* that the fervant 
was fettled in the parifh in which flie lay. With refpcft to tjiis cafe., I .conceive it to have been 
decided upon the cleared principle ; neither can any other arguments be ufed againll it, than 
fuch as are founded in a Ut;eral adherence to the phrafe and wording 0/ the cafe ; o//^. that 
all the fervice <waj done in that parifh and part of the houfe in which tne mailer lay : whereas in 
fair conIlru6lion and plain fenfe I conceive, that the fervant muil be takeii to have done fer- 
vice fufficient for the purpofe of giving a .fettlement, in every uoom of her mailer's houfe, ia 
which his order or the osconomy of the family might make it necclTary for her at any time ^p 
./Icep. The King and the Inliabitants of Feverjbam and Gravenj, Paf(^^. 7 G. i . The ve- 
xy ground of the^oubtin this cafe feems to fortify the above reafoning. This cafe is alfo 1%^ 
ported, butimperfe^y, in Foley, 198, 

- mifon. 
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Wilfon^ J. and Burton, (hewed caufe in fupport of thcfe or- T^77^* 
dcrs; and faid, that it had frequently been determined, that mar- ..'^^ "^ 
riage did not put an end to the contrail between maftcr and fcr- bitants of 
vant; and that the word •' unmarried" in fedt. 7. of flat. 3 W, & St. Giles's^ 
M, c. II. went only to the hiring, and not to the fervicc: and '^"^^''*** 
cited the cafe of Fartingdon and Witty, P, i Ann. and Farring-- 
don and Wilcot, E. 2 Ann. in 2 Salk. 527 and 529 : that, this 
being fo, and no new agreement having been entered into, the fer- 
vice of the firft and fccond year were to be connected and referred 
to the fame original hiring*; when, the pauper being an unmarried 
man, the place, where the laft forty days were ferved, was his {^t-» 
tlement : and that to this, the cafe of \a\ the King t;. the Inha<* 
bitants oi Crofcombe, was in point. 

Kerby and Lawrence, in fupport of the rule, admitted that mar- 
riage does not diflblve an exiting contract ; but that the marriage 
muft have been had during the year, at the beginning of whicb 
there could have been a legal contracfl : that, though it was true 
that tl^e general rule, that a general retainer was a retainer for a 
year, had been extended by conftrudion beyond a year, yet that the 
court would be careful, that the particular rule of conftrudloa 
fhoald not deftroy the principle of the general rule : that the doc-» 
trine of the famenefsof the contract, and its relation to the origi- 
nal hiring, holds in the cafe of unmarried perfons, who are capable 
of renewing their contract at the expiration of the year; but not 
fo, as here, in the cafe of perfons married at the time, who by the 
exprefs provifion of the ftatute are incapacitated : that, if this re* 
lation could be carried over to the fecond year, a man, who happened 
to be hired in his firft year's fervicc a week before he married,, 
might, in dire<^ contradiction to the policy of the flatute, burthen 
the pariih in which he was firft hired with all the children he might 
have during the courfe of his life : and that the cafe of the King 
V. the Inhabitants of Crofcombe was totally inapplicable ; becaiiie 
there, at the time of the conflrudlive hiding, in the beginning of the 
fecond year, the pauper was unmarried. 

Willesj Ajbburft, and Buller, Juftices, thinking the poiirt new, 
took time to conlider. 



[m] M. 19 G. 2. 174.5. Burr. Settl. Caf. 356. 2 Str. 1240. 

WiUes^^ 
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1778. WilleSf Jiiftice, the court being then full, delivered the judg- 

^■*^v--> ment of the court. 

R. *u, Inha- 



BITAN 



Ts"of* This cafe depends upon the conftruflion of the 7th fetfl. of ftat. 
St.GiLEs*sj 3'W. & M. c. II. The a(5l was intended for the benefit of un- 
Readikg. niarried perfons ; and the principle of it is, that the parifh that 
Saturday reaped the benefit [tf] of the labour of a man unincumbered with a 
7«6'4. family, ought to make a provifion for that man, when difablcd or 

incapable of working and providing for himfclf ; but not for 
t)thers from whom they had derived no benefit : that the burthens 
they were to be fubjeded to (hould be equal and correfpondent, 
not unequal and difproportionate, to the benefits received from the 
pauper's labour. Then the ftat, 8 & 9 W. 3, c. 30. ulls the very 
fame words as the former ftatute : ** unmarried perfons not having 
** child or children/' The meaning of thefe ads is obvious : that 
the labour of one man (hall not be lufHcient to encumber a parifli 
with the maintenance of a numerous family. As to the other 
ground, the law is, as has been determined this term in the [/] 
cafe of the King v. the Inhabitants of Hedfor^ and [c] the King v. 
the Inhabitants of Hanbury \ that marriage does not diflblve the 
contrad, if it happen during the year in which a man has been 
hired as a fingle man. To fuch only the benefiit of the ad was 
m^ant to be extended; and for this reafon, that married* perfons 
ought to continue in the fettlement, acquired previous to their mar- 
riage. If there had been a refidence of forty days in the parifh of 
St. Giles at the end of the firft year, the pauper would have been 
well fettled there : it would have been within the cafe I have cited 
of the King v. Hedfor ; but that is not the prefent cafe. The cafe 
of the King v. Crofcombe does not apply, i. Becaufe that was the 



[a'] And {o this is laid down by Lee, Ch. J. in the King v, Cro/combe : and, no doubt, 
whether it be or not the legal ground, on which the fettlement Hands, it was the motive and in- 
ducement of the legiflature in palfing the ad ; and yet, ia the cafe of the King v. the Inhabit 
lants of Charlesy 'lY. 12 G. 3. 1772. Burr. Settl. Caf. 706. Alton, J. with the concurrence 
of Willes and Aftihurlt, JuiHces, fays thus ; '* I know it has been laid, that the benefit the 
" farijh has recei*v€d from the labour of the pauper is the reafon of gaining a fettlement in it, 
** But that is not the true reafun ;, it is the rvjidence or inhabitancy for the lail forty days, that 
'* gains the fettlement." But, that being the cafe of an apprentice, it went not, J pre- 
fume, upon the 7thfe6t. of the ad, upon which the judgment in the prefent cafe profefTcdr 
ly doe«, but upon the 8th fed., to which in the mi..rgin the reporter refers ; and, if lo, is con^ 
formable to the doubt fuggefted in the note on the lalt cdfe. The 7th fed, of the ad is 
confined to hired fcrvants ; the 8th to apprentices. 

[^] Ante, p. 5 1 . ' 

[<•] Tr. 26 & 27 G. 2. 1753. Burr, Settl. Caf. 322, 

cafe 
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•a^ of a fervant unmarried during the whole of the year. 2. Dg« 
caufe the court did there prefume the continuance of the old con- 
tradt.— Here the pauper was incapable of making a new con- R- v- Inha- 
trad at the commencement of the fecond year; Pr^funiption can 5*^Q^jj[^*5»g 
go no further ; and at that time he was a married man. In this cafe, Readinc/ 
fuppofe at the end of the firfl: year a new agreement had been made 
between the mafter and fervant ? A fervice under that c6uld not 
have given the pauper a fettlement. Shall he then by in implied 
contract do that, which in exprefs and diredl terms he could not 
do ? If the original hiring were conftruAivcly to be continued 
throughout the fecond year, it might laft for twenty years ; and 
parifhesy on fuch a conftru£tion as is contended for in fupport of 
thefe orders, might be burthened by retrofpeifl with families from 
whofe labour they had received no. benefit. We areall of opinion, 
that both orders ought to be quafhed. * 

Rule abiblute. 



Rex V. Inhabitants of Welford, • ^*]iifi?' 

TWO juftices remove yo6n Dyer, £/;;z;j3^/i6 his wife, and Servant, fa- 
their child, from the parifli of FeckenAam, in the county of^^^^^^^^' 
Worcefter, to the parifli of Welford, in the county of G^trr^^r. may be dif- 
The feffions on appeal confirm' the order, and ftate the following charged by 

r * * • ^^ his mafter. 

cafe : 

That the paupqr, Jofyi Dyer, being legally fettled in the parifli 
of Welford, anci not having wife, child, or children, did about two 
years fince, hire himfelf for a year as a fervant to ^ohn Truslove of 
the Hamlet of Samborne, in the county of Warwick, and continued 
to live with his faid mafter at Samborne aforcfaid, till within thece 
weeks of the expiration of the year ; when the mafter on account 
of a yrj^/^^/^'^ criminal intimaby between the pauper and a fervent 
girl then big with child, who had lived with the mafter/ but was 
difcharged from his fervice, infifted upon- his quitting the fervice, 
aad difcharged bim accordingly. The pauper being a&cd whether, 
if his *mafter would have let him, he would have ftaid : he replied, 
that he would. That the mafter offered the pauper all his wages 
except four (hillings ; which the mafter infifted upon detaining, as 
a fatisfadion for the lofs of the pauper's fervice for the faid three 

I weeks ; 
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1778. weeks ; but which the pauper rcfufed to allow. That the pauper, 
^-*— V"**^ after he was turned out of his fcrvice, went to a juftice of peace 
R. 'v. Inha- in order to recover his full wages j but the juftice telling him he 
BiTANTs of could not recover the whole, and the pauper having no money to' 
EtFORD. £^^Jgf^ upon, accepted the money the mafter had oflFercd him, abat- 
ing the four ftiillings for the three weeks : and that no order ia 
writing was ever made by any juftice or juftices for difcharging the 
faid pauper*from his faid maftcr's fervice. 

Bearcroft and Caldecott fliewjcd caufe in fupport of thefe orders^ 
and infifted, that the fervice in this cafe was not compleated either 
in point of law or ia fadt. That the principle of \a\ the cafe of 
the 'King v. the Inhabitants of Brampton was upon the law in 
point ; for that the offence was equally contra bonos mores, in the 
cafe of a man^ as in that of ,a woman r that however reluctantly or 
for whatever reafons, the pauper had, in point of fa<5t, confented to 
the diftblution of the contract : and that this confent being only to 
an aA, the effedt of which, if refufed, the law has given to the 
xnafter by compulfion and againft the pauper's will, the court would 
not hold fuch an adt void ; becaufe the pauper, though willing to 
dd fo, -had not the means of controverting it. That the faA of 
criminality was fully proved below, and was meant by the court 
there to have been fo ftated. 

Dunning^ in fupport of the rule, to quafti thefe orders infifted^ 
that the fadt of the pauper's criminal condudt was only hypothett-^ 
cally and not fully f|ated : that an imaginary crime could be no good 
caufe of his difcharge ; and that the court would not fuffer a man's 
right to be conclude4 upon by a confent, which arofe folely from 
the mifery of his fttuation. 

Lord Mansfield. Had the fad of criminality been pofitively (hted, 
to be furc it would have fallen within the principle of the King v. 
the Inhabitants of Bramptort; but as the intention of finding this 
fadt is reprefented to have been different from the finding; and as 
there might have been a more compleat confent^ the cafe muft go 
down to be re- ftated. 

The cafe was re-ftated at the following feffions : The hGt of the 
pauper's criminality was pofitively found ; and the feffions, M the 



f«l H.. 17 G, 3; 1777^ jtnie, p. ix. 

inftance 
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inflance of the appellants, added the h&, that this was the cafe of 1778. 
a fervant in hufbandry : this was done with a view of taking it, in *— ^v-**-' 
this refpe<ft out of the cafe of the King v. Brampton. But the cafe ^^^^J^^^} 
was abandoned : it never came again into Wefttninjier Halh Wblford. 



Michaelmas Term 

19 Geo. 3. 1778. . 



Rex V. Inhabitants of Leigh. Saturday, 

o Nov. 21. 

TW O juftices by order, dated April z^^ ^^i^% remove Alice OrdcrqoailK 
Cooper^ wife of Richard Cooper^ and their four children, ^t^h^^"^' 
from the parifli of Enoell^ in the county of Surrey^ to tlie parifh of thcpardau* 
Leigb^ in the fame county. The feflions, on appeal, quajh this 
order. 

.Two other juftices by order, dated July 22, "^77^^ remove 
Richard Cooper^ Alice his wife, and their four children, from the 
fame parifli to the fame parifli. The fefTions on appeal confirm this 
order. 

Thefe orders being removed by certiorari^ and it not being fuggefl:ed 
that any a£t had been done, in the interval of the two orders of juf- 
tices, to vary the right of fettlement of the paupers. Row moved to 
quafh thelafl order of juftices and the order ot feffions confirming 
it ; upon the ground, that an order quajl^ed on appeil is as conclu- 
five between the parties ^ as an order confirmed is againfi the noorld: 
and now Wallace^ Solicitor General, upon the authority of [«.] the 
King V. the Inhabitants of Hinxwortb acknowledged, that thefe 
orders could hot be fupported. 

Per curiam^ Rule abfolute, and both 

orders quaflied. 

[al H« iS G. 3*<I778. Auti, p« 42. # 
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Saturday^ 
Feb. 6. 



Apprentice, 
voluntarily 
continuing 
with his raaf- 
ter's execu- 
tor, and af- 
figned with 
his own con- 
fent, gains 
fettlement 
by refiding 
40 days bin- 
der fach af- 
fignment. 



Rex V. Inhabitants of Stockland. . 

TW O juftices remove Rhuben Sanfom^ oihtrvtiit Sam/on ^ ElU 
zabeti his wifc» and their two children, from the parilh of 
Otterton^ in the county of Devon^ to the parifh of Stockland^ in 
the county of Dorfet. The feffions on appeal confirm the order, and 
ftate the following cafe : 

That the pauper was bound an apprentice in htifbandry, by the 
pariih of Stocklmd; to "^obn Davey^ of thaC pari(h, till twenty-four : 
That he lived with him four years in that pariih, under that inden- 
ture, when his mailer died. That he continued with his fon, who 
was his executor and had proved the will, for about fevcn years in 
that pariifa, when the pauper being defirous of living with his uncle 
in the faid parifli of OtUrtcn, to learn the trade of a miller^ his 
uncle with the pauper apj)lied to the executor for his confent, who 
gave his confent accordingly ; faying he would do any thing for the 
benefit of the paoper : and then the pauper made an agreement with 
his uncle for is. 6d. per week, and continued with him, in the 
whole, two years aafd^ half j^ at the end of the firil four months of 
which time, the pauper attained his ^ge of twenty-four years. 

Waliace^ Solicitor Cencrai, fhewed caufe in fupport of thefe or- 
ders; and contended, that appxeiticefhip is merely a perfonal truft 
between ihemafter and fervant, and is determined by the death of 
either* That this had been- fettled in the cafe of[tf.] Baxter ex- 
ecutrix, V. BurfielJ. That even the mailer himfelf could not in 
ilridnefs ai&gn his apprentice ; though the affignment has indeed 
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been confidered as evidence of the mafter's confent, that his appren- 1779* 
tice might go into another fervicc : but if the confent of the ori- '— v— ' 
ginal mafter was not ftridly valid^ it would be too much, after his ^' '*'• ^''"a- 
death, when all perfonal troft has been adjudged to have ceafed, to StocjclanL 
fay that the fame effect fhould ilow from the confent of the exe^ 
cutor. 

Dunning "Sind Fanjhawe, in fupport of the rule to qua(h thcfc or- 
ders, infifted ; that the cafe of [a] the King v. the Inhabitants of 
Ea^ Bridgeford^ muff govern this : that it ifr there decided, that the 
refidence of an apprentice for 40 days, with a new mailer under a 
parole affignment from the widow, without adminiftration of his 
original mafter, gains a fettlement : that, whether a maffer be 
living or dead, the aflignment of an apprentice mud operate equally; 
its fubjeft matter, the pet/in of the apprentice not being itfelf af- 
fignable : that if it were true, that a fettlement would have been 
gained by a refidence with the reprcfentative of the original mafter^ 
after the apprentice has, as here, confented to continue with the re- 
prefentative, it muft be gained by a refidence with the perfon to 
whom he is transferred by the reprcfentative: that it has beea 
adjudged as to affignments in the cafes of [b^ the King v. the In- 
habitants oiClapbam, and [c] the King v. the Inhabitants oiTa^ 
viftock^ that the confent of the original, is included in that of a fub- 
fequcnt, mafter : that confequently the aflignment of the executor 
operated here in the fame manner as it would have done in the cafe 
of the original mafter, and was an evidence of his confent : that> 
though the apprentice was not compellable to ferve the reprcfenta- 
tive of his firft mafter, yet it had iK)t been contended, that the 
death of the mafter by aft of law abfolutely diflblved the relation : 
and therefore^ the apprentice having by his own elcdtion given it a 
continuance, that the law had, after fuch confent, thrown upon the 
reprcfentative every right with which the original mafter had ever 
been inverted : that it is afTumed in the cafe cited ftom 6/r. (where 
it was laid down, that an apprenticeftiip is merely a perfonal tmft) 
that thofe who bind an infant to learn a trade muft, from the nature 
of fuch acontradl, att from a knowledge of the perfonal Ikili and 
ability of the mafter; but that this realoning does not apply to the 
prefent cafe, tliat of a parifti japprentice^ bound tohuft)anciry. 



£fl] T; j2 G. 2. 1739. 2 Str. 1115. BinT.'Settl.Cafcj 133^. 
[h\ E. -loO. a. tfyj. Bun*, Seal. Cafc« z66u 
\c\ T. 7 G, 3. 1767. Burr. Settl. Cafea 578^ 

Lord 
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1779. Lord Mansfield. Though an apprentice is not ftriflly afllgnablc, 

^-""v—^ and cannot be tranfmittcd to executors, yet if after the death of his 

R. v. Inha- n^after he continues with the executor, in the charafter of an appren- 

B I T A N T S 01 t V • 

Stockland, ticc, and afterwards goes to live, with his own confentandthatotalithe 
other parties, with another perfon in another pariih, this niuft be 
taken as a continuation of the fervice under the original indentures; 
and gives a fcttlement by a refidence of 40 days. The cafe of Eafi 
Bridge ford goes further than the prefent ; for there the affignment 
was made by a widow, who had not taken out adminiftration. 

Buller, J. The cafe of Baxter v. Burfield, does not at all im- 
peach the decifion of the court upon this cafe ; for there the quef- 
tion was^ whether the pauper was compellable to ferve againft his 
confent. 

/T/V/rV and AJhhurJi^ Juftices, concurring, 

Rule abfolute and both 
orders quaihed« 



Trinity Term 

19 Geo. 3. 1779. 



J^fj'; Rex v. Inhabitants of St. John, Southwark. 

Paying with. ^ I ' W O juflices rcmove EJlber, the widow oi Daniel Turner, 
^* J«»« A and her three children, from the parifh of Mitciam, in the 
not give a county of Surrey, to the parifli of St. Join, Southwark, in the fame 
fettiement. county. Thc feffions on appeal confirm the order, and ftate the 
following cafe : 

2 The 
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The name of the pauper's hulband was inferred in the land-tax 1779^ 
rate within the panfli of Mitcbam^ in the following manner : ^ ^ ^ '^ -^ 

R. Of. Inha- 
bitants of 
St. John, 

SOUTH- 
WAJIK. 



Rent. 


Landlords 
rated. 


For what. 


In whofe occu- 
pation. 


Sums afleiTed. 


^.500 


Oxtohy. 


Houfe. 


Daniel Turner. 


10 10 



That the pauper's hufband occupied the houfe, of which he is 
defcribcd as occupier, and paid the rate for feveral years : that the 
rate throughout is in the fame form : That the land-tax by agree* 
ment with the landlord, was dedudled from the rent. 

Mingay had moved to qua(h thefe orders ; and Rous now (hewed 
caufe in fupport of them : He cited the caife of [a] the Ki|)g v. the 
Inhabitants of Carjhalton^ which the court faid was precifely the 
prefent cafe, and the 

Rule was difcharged and botK 
orders iponfirmed. 



[tf] E. 15 G. 3^ 1775. Bun. ScttL C^fea 809* 
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^^^f^l Rex V. Inhabitants of Buckingham. 



T 



W O jufticcs remove Mary Swift^ widow, from the parKh 

of Fringford^ in the county of Oxford^ to the parifb of Buci^ 

ingAam, in the county of Buds, The feifions on appeal confirm 

this order, and ftate the following cafe : 

C rtificateef ^^^^ i" ^^^ year 1 7-^7, Jo/jn Leicejier^ the pauper's father, and 

a prior date, hcrfclf jointly purchafed a tenement, being copyhold of inheritance, 

though not fituate at Gxiwcott, in the parifti of Buckingham y for 14/. or 15/. 

after the re*- P^^^ ^^ which confideration money was paid by the faid Jobn 

moval of the Letcefter^ and the remaining part by the prefent pauper, and the 

pauper, is premifes were furrendered to the ufe of the faid John Leicejler^ for 

upon a re- his life, with remainder to the pauper in fee: that faid John Lei^ 

moyal by the ccfter was admitted : that the pauper fome few years after this pur- 

u^^k ^^^^' chafe, and in her faid father's life time, intermarried with one Ro^ 

bert Swifty who was fettled in the parifli oi Fringford: that five 

or fix years after fuch marriage, faid "John Leicejier, her father, 

died J whereupon the pauper and her hulband came to and refided 

upon thele premifes, and the pauper alone was admitted (according 

to thecuftom of the manor) in 1745 : that they lived there chiefly 

to the time of her hufband's death, which happened about four 

. years ago : that on the 14th oijune^ ^77^* ^^^ p^riCh of Fringford 

granted a certificate to the pauper, under the hands and fcals of the 

churchwardens and overfeers there, and attefl:ed by two jufticcs, re- 

fiding in or near faid pari(h, 6cc. 

The cafe then proceeded to fl:ate all thefc adts, which appeared to 
be regular together with the certificate in bac verba. That the 
certificate was delivered to the pauper and kept in her poflcflion, not 
delivered to the pari(h of Buckingham till after the removal of the 

pauper. 
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pauper, under the order above ftated : that the pauper after the 1779. 
granting of the certificate, and before the removal, refided upon the u-— v'*-*-' 
preoiifes upwards of 40 days upon the whole. Upon the hearing R. «. Inha- 
of this appeal, this certificate was offered to the court as conclufive ""^^"r* ^^ 
evidence againft Fringford, fo as to prevent their fetting up any fet- ham, 
tlennent obtained in ihci^znihoi Butkingbam, previous to fuch cer- 
tificate granted : but the court are of opinion that the certificate 
under thefe circumftalices is not a good certificate, or fuch an one as 
they could receive as conclufive evidence : and that the pauper has 
gained a fet element in the parish of Buckingham^ by fuch eftate and 
refidenceas is before ftated^ and confirm faid order of removal. 

Wooddefon had moved to quafti thefe orders, on the ground, that 
the detention from the appellants by the pauper, tiil after his re* 
moval, of the certificate, granted by the parifli removing, and of 
which that parifli at the time of the removal could not be ignorant, 
would not intitle them to avoid the effedt of it, when produced at 
the trial againd them ; but that th^y were thereby concluded : and 
no caufe being now fliewn; 

Per Curiam^ Rule abfolute, and both 

Orders qua(hed« 



Hilary Term 
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Rex V. Inhabitants of Under Barrow and Bradley Field. ^''*c/%» 

' Jan. 20. 

TW O juftices remove Tbomafin Hallbead^ from the town an4 
hamlet of Ulverjion^ in the county oi Lancajier^ to the town- 
fliip or divifion of Under Barrow and Bradley Fields in the county 
of Wefimoreland : The kSkom oft appeal confirm the order, and 
ilatc the following cafe : 

K The 
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The pauper, T^homajin Hallbead^ fingle woman, being fettled in 

the townfhip of JJnder Barrow and Bradley Fields in the county of 

r.t;. Ikha- Wejimor elands by a derivative fettlement from her father, was hired 

*' Under ^ ^^^ *^"^ y^^^ ixcm Whitfuntide 1770, to Whitfuntide 1771, Xo Daniel 

Barrow and Burrow, then an inhabitant in the faid town/hip of Under-Barrow 

Bradley and Braaley Field y fot the yearly wages of eiglitcen fliillings ; the' 

pauper entered upon her fervice accordingly, and ferved and lived 

.Increafeof ^-j^h thc faid Daniel Burrow^ in Under Barrow and Bradley Fields 

aleconYhrr- tinder the faid hiring, till thc 12th day oi May following 177 J ; 

ing, foricfs whcn the faid Daniel Burrow removed with the pauper into thc 

on^chcda^'^h ^ow^^^P ^f Strickland Roger^ in the faid county o( JVeJl more land ^ 

^nlhlringfor and (he there continued for feven days, in the faid Burrow's fervice: 

ayear ended, which complcatcd her fcrvice of one year under the faid hiring, and 

bto^^n^her^ fcceivcd her wages of eighteen fhillings ; and then, being under 

pariih, arc agc, hifcd hcrfelf again to the faid Daniel Burrow for another year, 

notfuchadif. to wit from Whitfuntide lyji, to Whitfuntide 1772, for the yearly 

of^hrfirft ^ wages of twenty-five fhillings, and, under the faid lafl mentioned 

fervice as hiring, continued in the fervice of the faid Daniel Burrow^ in thc 

f^Semenr* faid townfhip of Strickland Roger, from thc faid Whitfuntide 1771, 

under it. till C^w^/f^w^x following ; whcn, her faid mafler's goods being dif- 

trained and fold for arrears of rent, the pauper ,by mutual confent 

quitted her faid fervice, and received her wages till that time. 

Wilfon^ J. and Wood, fhewed caufe in fupport of thcfc orders ; 
and contended, that this cafe was diftingnifhable from that, which 
would be relied upon on thc other fide [/?] the King v. the Inhabi- 
tants of Crofcombe : that here the original fettlement of the pauper, 
and her fettlement at the time of the hiring, was in Under Barrow : 
that, as fhe was therefore under an incapacity of acquiring any new 
or original fettlement at Under Barrow^ (he could not have any de- 
rivative one communicated by a continuation, even if it had exifted, 
of fuch iirfl hiring : that there was fuch a continuation under thc , 
firfi contradl, and that there was no new agreement, was in that 
cafe exprefsly ftated ; but that here, the iirfl contract was ftated to 
have been at an end, the wages received, and a new contract for a 
new confideration made : neither is it in this cafe flatcd, that there 
was no chafm, no interval between the two hirings fo as to prevent 
their being conne<5ted for the purpofe of giving a fettlement : fo 
that, added to the difference of wages, it was to every intent the 
fame thing and mufl have the fame confcquences, as a new cngage- 



(/7) M. 19 G. 2. 1745. Burr, Sett. Cafes, 256. 2 Str. 240. 
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ment with a new maftcr: in the /ame manner as an old tenant 1780. 
making a new agreement for rent, (hall no longer be confidered as '---v-*-' 
holding from year to year under the old demife. bit^n^ts^oF 

Dunning, Chambrey and Howortb^ in fupport of the rule to quafh Undir 
the orders, infifted ; that as to the objedlion that a fcttlement could Barrow andr 
not, under the circumftances ftatcd, be communicated in the fe- fiblo7 
cond parifli, Lee, Ch. ]. in the King, v. Crofcombe^ which was 
throughout in point, faid, ** it was quite indifferent in what parijh 
the fervice was, if it was the fame fervice :'' that the ftate of the cafe 
(hut out the argument upon the interval between the two hirings i 
for, that, upon the completion of one fervice, then to be 
bound a fecond muft mean immediately : that a reafonable fpacc the 
law will allow : and that a difQontinuance and abfence of an hour, 
as in the cafe of \a'\ the King v. the Inhabitants of Fifebead Mag-- 
dalen, and of any fpace of time not exceeding a day, as in the ca(c of 
[^] the King v. the Inhabitants oi Ellisfeld^ had been adjudged in- 
fufficient to defeat a fettlement. 

Lord Mansfield. The point is fully fettled ; and we are all very 
clear, that this was a continuance of the fame fervice with an in- 
crcafe of wages. 

Howortby The leading point here happens to have been efta* 
bli^lied in a cafe from this very parifh [r]. 

Per curiam. Rule abfolute and both 

orders qua(hed« 



{a\ M. II G. 2. 1737, Burr. Sett. Cafes, 116. 

{If) H. 17 G. 3. 1777. Ante, p. 4. 

(r) H. 6 G. 3, 1766. Burr. Sett. Cafes, 545. 
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wcdiicfday, ^^^ ^^ inhabitants of North Shields. 

Feb. 9. 



Thejufticcs y\ juflice of the pcacc made an order upon the churchwardens 

at ie(fioDS 
have a con 



atfeffiotts X\^ and overfeers of the townfhip oi North Shields^ in the parifh 



currentjuriV- ^^ Tyfiemouth^ in the county oi Northumberland^ (upon the oath of 
diaionwith Ann Irvin, the wife of Thomas Irvin^ a mariner and then a prifo* 
Vth^^\ ner in France, that (lie was very poor, impotent, and not able to 
pariih, crof vvorky^r the maintenance of her three children by her faid hufljand, 
theneich- to wit, "James, aged fix, Mehitahle^ aged three years, and Ann, aged 
makk^or-"^^"''^^^" months, and that (he had applied to the ovcrfeers for relief 
dcrs for re- for her faid three children, and wa« refufed) to pay the fum of twa 
hef of the (hillings and fixpence weekly, unto the faid Ann, the mother, for^ 
\^^^J^\^^^ and towards thefupport of the faid three children, until fuch time a$ 
againflany they (hould be Other wifc ordered. The fcfllons on appeal confirm 
fuch order, jj^jg ^^jer, and ftate the following cafe : 

That there was, at the time of ifluing thq faid order, and now is, 
within the faid townfliip, a poor-houfe, eftablirtied according to the 
ftatute made in the 9th year of the reign of his late Majefty King 
George the ift; into which the faid bverfeers were and are willing 
to receive the faid Ann Irvin, with her faid three children, and of- 
fered fo to do ; and that the faid Ann Irvin refufed to go herfelf 
with her faid three children thereto ; and it alfo appeared to this 
court, that the three children named in the faid order are of the 
ages therein refpe<flively mentioned : and that the faid Ann Irvin 
hath one other child of the age of eight years, for which £he did 
not feek relief; neither did (he feek relief for herfelf, or is any re- 
lief ordered for her by the faid order : and it alfo appeared to this 
court, that the faid Thomas Irvin, the hufband, is a mariner, and 
now a prifoner in France, and that the faid Ann Irvin is unable to 
provide for her faid three children, in the faid order named. And 
the faid three children, in the faid order named, are nurfe-children 
under the age of feven years, and in the opinion of this court ought 
not to befeparated from their faid mother; neither in the opinion 
of this court is the faid mother, not fecking relief for herfelf, com* 
pellable to go into the faid poor-houfe. 

Dunning (hewed caufe in fupport of thefe orders ; and infifted, 
that as the mother had not here afked relief for herfelf, this could 
not be confidered as the cafe of a perfon refufing to go iiito the pa- 

2 ' fifli 
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rifli work*houfe, under the provifionsof St. 9. Geo. i. c.j. /. 4 j 
vrhich were •* that, in cafe any poor perfon fliall rcfufe to be lodged, 
kept, or maintained in the parifh work-houfe, &c. fuch poor per* ^' '*'• ^^ha- 
fon (hall not be entitled to ajk or receive colledion or relief from the North 
churchwardens and overfcers of the poor of the parifih." Had the Shields. 
order run in a different form, and ftated only the application of the 
children, then underage of nurture, and living with their mother, 
who was unable to fupport them ; and had then diredted the of- 
ficers to pay a proper weekly fum for their fupport, this obje^ion 
would not have been open : can then the court either in juftice or 
bumanity put fo critical and rigid a condrudtion upon fo beneficial 
a law, as to hy^ bccaufe the mother, who ftruggles to fupport her 
own independence, and to prevent, on her own account, any trouble or 
expence to be thrown upon the pari(h, has applied for her chil« 
dren*, and the relief is directed to pafs through her hands, that (he 
fails, viuthin the letter of the law. T|>at in the cafe of [a] the 
King and Carlijle^ the relief applied for, received and ordered, was 
for the mother as well as the children ; and being in part perfonal, 
made that cafe didinguifbable from the prefent, and brought it 
within the (latute. 

Tiee and Scott^ in fupport of the rule to quafh thefe orders, in- 
iifted ; that the object and policy of this a£l was to prevent idlenefs, 
and to compel foch pcrfons as derived a fupport from the parifh to 
contribute by their laboiir to its benefit : that the conftru£tion con- 
tended for muft defeat this aim, and would enable any one to throvr 
his whole family upon theparith, and contribute nothing himfelf: 
that the (ingle exception to this law was under St. 19 G. 3. c. 72. 
s. 3. in favour of the families of fubftitutes in the militia : that, if 
parents are by law bdund to fupport their children, to give relief 
to the child is, to relieve the parent : that, if this be then a benefit 
to the mother, derived from the parifh, by i\itfpirit of the law, flie 
falls within its provifions ; and it is the argument on the other fide, 
that refls upon the letter : that the King v. Carlijle^ went upon tho 
principle, that parents muft contribute their own labour towards 
the fupport of their families; and was a determination in point by 
all the judges. 

JViltes, J. inclined to the diftiniflion taken at the bar between 
this cafe and that of the King and Cariijle : and faid, that the pa- 



(«) M. 7 G. 3. Burn's Jaftice, vol. 3. p. ^17. edit. 1785. 
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1780. rifli had benefit by the tnother's continuing without relief, and fup- 
^-'-'v-— ' porting her eldcft child ; and that if a benefit was to be derived to 
R. V. ]^HA'part of her family from the pariih, they were not therefore intitled 
BiTANTs of J ^ labour and that o( fJbe whole: that all (he afked was a fub- 

INOR.T H 

Shields, fiftence for fuch of her children as were in a (late of hclplcfs infancy* 
Suppofe the cafe of an accident or broken limb, muft the condition 
of relief in fuch cafe be, that the parent accompany the child ? That 
the words of the act in the next claufe of the fame fedion, which 
fpeaks of the poor in pariflies that unite, are, ** 6e, J?je, or they^ /o 
refufing, &c. fliall not be entitled to afk, demand, or receive, &c." 
I fee no reafon therefore why this muft neceflarily be confidered as 
a cafe within the adt at all, or why it may not be taken as an ex- 
cepted cafe, JS'or can I admit the aft as conclufivc, unlefs the cafe 
of the King and Carlijleh thought to have decided upon the point: 
but, as appears to ime, fhe queftion there, was not, whether fuch re- 
lief could in any cafe be ordered ; but whether the order made 
could be fupported ? 

AJhburfi^ J. One's wi(hes are in favour of the order; but I 
doubt whether we arc not bound by the adt. A parent is obh'ged 
to maintain her family in the firft inftance; if (he becomes 
unable, (he may receive relief: but if fhe do, and the family at the 
time were living under the roof and protection of the mother, the 
relief muft be taken as extended to them all ; and «very poor* 
houfe has accommodations for children. If confidered otherwifc, 
it would be attended with mifchievous confequences. Suppofe an* 
idle artificer was to throw all his family upon the parifh, and fay 
I'll only earn fufficient for myfelf : how under the conftrudlion in- 
fifted upon is this mifchief to be prevented ? The objcft of the adl 
was to make an ufeful and neceflary body of men uniformly in- 
duftrious. 

BuUery J. I am not fatisfied that we are bound by the aft, as it 
i^ faid to be expounded in the King and Carlijle\ but think, that 
the ftatute in its true conftruftion is confined to fuch poor perfons^ 
for whom the relief is ordered ; and therefore that the diftinftion 
between that cafe and the prefent is well founded. The aft profefles 
to be made *' for the greater eafe of pariflies in relief of the poor." 
Now the very reverfe of this muft be the cafe, if a parifti is obliged 
to find accommodation for a numerous family, when an individual 
only of that family wants relief. The aft does not cxprefsly fay, 
that any one, except the individual' who wants relief, is bound ei-- 
tber to go into the poor-houfe or to work : and infants of the ten- 
der 
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der years, ftated in this cafe, are not capable of difcrction, and con- 1780. 
fequcntly not theobjeds of compulfion either as to their going into v---v— *J 
the poor-houfe or their working, when taken there. That this con- ^' '^•^'*"a- 
ftrudlion will not bcprodudivc of any mifchievous confequenccs or 'nVIth 
promote idlenefs amongfl: artificers and manufadurers ; for where SHigLos. 
the parent is able to maintain his family by his labour, but re- 
fufes to do it, he may be compelled to work and be punifhed as an 
example. 

Lord Mansfield had not been prefent, during the whole of the 
argument j and the court thinking it a matter of fome doubt; and 
that it was of much public confcquence, took time to conlider. 

^/7/fj, J. now gave the judgment ofhimfelfand the two other 
judges. ' 

We think it unneceflary to give an opinion upon the point made at FrUay, 
the bar J bccaufe on another ground we are all clear, that the order ^^^* *'• 
of feffions muft be qualhed. That court had no jurifdidion upoa 
this fubjed, as no appeal lies from an order of maintenance: and 
the reafon is, left, while the point is litigating^ the poor (hould 
ftarve. That, in making orders for the relief of the poor, the St. 
3. W. & M. c. 1 1, s. 1 1, gives anyjuftice inthcparifli, or adjoin- 
ing to it, if none be there, a concurrent jurifdidion with the juftices 
in feffions. \a\ The ad of 9 G. i. c. 7. s. 4. makes no alteration 
in this refped ; neither is any appeal given by cither ftatute : nor 
in principle could there be, in any cafe in which the court of quarter 
feflions cxercife original jurifdidion ; as in fuch cafe it would be 
abeodem ad eundem. The cafe of the King and Carlijle therefore 
does not apply : for, if an appeal lay, fuch cafe could never have 
cxifted I becaufe the order of feffions, unappealed from, would have 
been conclufive* upon the indidment for not obeying it. 

Therefore let the order of 
feffions be quaflied. 



[a] Sir Jamei Burrow in a very fliort note of the cafe of the King v. Winjhif and Grunm 
'Welly M. 1 1 G. 3. r770. vol. 5. fo, 2679. reprefents the court to have faid : *• The M^ 
lions cannot make fuch an original order." Mr. Doughs in a note upon his report of the 
prefent cafe, fo. 319, has very ju Illy called in qucftion the authenticity of this note. And 
certainly the court mudc no fuch determination. They were clearly of opinion that the in^ 
di6Vment was bad upon tlie face of it ; and that it was unnecciTary for thpm to give an opinion 
whether the feflions had or had not an original jurifdi^^ion. The words of the act are, ** By auib9^ 
rity wuUr the band of one juftice of peace, rcfiding within fuch parilh, or jjif none be there 
dwelling) in the parts near or next a^ljoining, of hy order of the juftices in theii- refpeftive 
quarter fefiioir.. 

rn;it no further doubt may remain as to what was there ruled by the court, I have thought 
proper to give the cAfe at large/ King v. Winjf/tf and Grurnvtll, M. li G. 3. i770t 

Rex 
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Rex V. Winfliip and Grunwell. 
[Michaelmas Term ii Geo. 3. 1770.} 

♦* / I ^ HIS was an indidment againft the defendants, for not 
^' Jl obeying an order made at the quarter fcflions for the county 
" of Northumberland, 

" The indidlment ftated, that at the general quarter feflions &c* 
" at Morpeth^ &c. on Wednefday the i ith oi January^ in the ninth 
** year, &c, before, &c. It was ordered by the fame juftices and 
*' court there, as follows to wit, " Margaret Richlieu having an al- 
" lowance of two (hillings a week, payable to her out of the town* 
*• (hip o{ Cor bridge^ of which, the fum of 6/. 4^. is now in arrear ; 
'^ It is ordered that the fame be immediately paid to her ; and it is 
** ordered that the faid allowance of two (hillings a week be con- 
*• tinucd to be paid by the faid town(hip of Corbridge to the faid 
** Margaret Richlieu I the faid town(hip of Corbridge appearing, 
** and not (hewing fufficient caufe to the contrary :" as by the faid 
•* order of court is manifeft and appearcth. Of which faid order, 
*• Bartholemew JVinfhip^ late of the town(hip of Corbridge in the, 
** pari(h of Corbridge in the faid county, gentleman, and William 
** Grunwell, late af the fame place, farmer, overfcers of the poor of 
" the town(hip of Corbridge aforefaid, afterwards, to wit on the 
" 17th day oi April f in the year aforefaid, at the town(hip aforc- 
*^ faid, in the pari(h and county aforefaid, had notice ; they th.e 
** faid Bartholemew Winjljip and William Grunwell^ their duty in 
" that behalf not regarding, on the faid 17th day of April, in the 
•' year aforefaid, and continually afterwards until the taking of 
*' this inquifition, at the town aforefaid, in the pariih aforefaid, in 
'* the county aforefaid, unlawfully, wilfully, obftinately and con- 
'* tcmpluoufly did refu(e to pay to the faid Margaret Richlieu the 
" faid fum of 6 /. 4 J. To in arrear, and to. pay to the faid Margaret 
" Richlieu the faid allowance of two (hillings a week, as by the 
'* faid order they the faid Bartholemew WiriJIjip and William Grun^ 
'* well were required ; although to pay the fame they the faid Bar^ 
** tholomew Wtnfitp and William Grunwell have often by the faid 
^* Margaret Richlieu been requefted, to wit at the lown(hip aforc- 
'* faid, in the pari(h and county aforefaid, in contempt, &c^ 

** To this, the defendants pleaded •* not guilty." 



« 
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^ This indjdhxiefit wa$. tried at the fummer ailizes cor% Perrof^ 17&0. 
** J5'^ 5 when it appeared ia evkfcncc-^ u— -v---— ; 

** That at the general quarter feiSons.of thC' peace holdea at R-*^-^^**- 

O M A SHIP flTlg 

•* Alnwick ia and fbr the faid county, on the 7th day of' OEiober^ g^un.w.^li,. 
^^ 1767, aa order waa made in the words following^ that is to 
*« fay— 

'* Margaret Ricblteu^ widow. If abell Cutter^ widow, &«. &c. &c. 
'' of the (OMiniftip of CorJ>nldg6mm\^ appearing to this court, that 
^' a.iegttlar poof-rhoiife is eAabEfi&ed in the townihip of Corbridge, 
^^ and that the faid feveral perfons had each one month's notice 
^^ giiEen them ^^' tp.go inbo the £aid poor hoo&i"' and that all'ar- 
^^ rears of their refpe^ive aUowances were paid up to the end of 
^^ the &id* month. ; k is. orden^ that the faid fbreral persons do kn* 
^^ mediaiel^B ga to and coatioiuo m the faid poor houlb^ m ord6r to 
^^ their badng maintained. and provided for thenein ; ^nd that if they 
^^ do irefuie to ga aqd contintte ia the faid poor boufe for the pur- ^ 
^ pofe aforefai^ that theif the atlQwasice to the faid iev^ecal peribns 
*^ from the towniliip do^ from the expiration of the faid one month 
^^ ceaie and bo no longer payable. Olven under the feal of the ief« 
^^ fions, at the feiiioDS a£cM^faid« 

^^ That afterwairds^ to wit ^t the geneiral quarter fefSons of the 
^^ peace holdea at Morptth in. and for the faid county, on the nth 
^ day ofyanuaryi ^7^9^ ^^ order wa^ made in the worda following^ 
'^ diat is to ^y-^Margaret RkbUeu having an allowance of two 
^ {hillings a. week, payable to her ont of the town&ip of Gorbridge^ 
^ of which,, the fum of 6 A 4^. is now in avpeai^ It i^ ordered 
<^ that the fame be immediately paid to her : And At is alfo or- 
^^ dered that the faid allowance of two (hillings per week be con- 
** tinued tOibe paid by the faid township of Oopbridge to the faid 
<^ Margaret RichUeu y the faid townfliip appearing and not (hew-*^ 
<* ing fufficient caufe to the contrary. Given under the feal of 
^^ the fefiions, at the feffions aforefaid. 

^* That the defendants were overfeers of the poor of the laid 
*^ townihip oi Cor bridge ; and had due notice of the laft nientioned 
** order, 

" It further appeareth in evidence, that the pauper was a wo- 
" man of ninety-two years of age, labouring un^r great- bodily in- 
*' firmities. 

** That a poor houfe had been erefted at Corbridge three years 
^^ before the order ftated in the indiftment* 

L «• That 
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*' That the defendants, the overfcers, refufed to pay the allow- 
** ance; infifting *' that fhc fliould go into the work houfe, ac- 
R. V. Win- ** cording to the order of fufpenfion." 

SHIP and €€ Whereupon, a verdidt was given againft the defendants ; fub- 
Grunwell, ,c jg^ j^ ^Yic opinion of his Majefty's court of King s Bench, 
*' Whether the defendants ought to be convidled, or not." 

^* James Wallace for the profecutor : 
f* Thomas Walker for the defendants." . 

** Chambers [ci] for the profecutor contended. That the doubt in 
*' this cafe could not arife from any error of procefs, as it was clear 
** that an indictment lay for difobeying an order of feffions : that 
** confcquently it muft arife either from the circumftance of the 
order having been made by thofe who had no right to make it j 
or from fome defeiSt in the mode of making it. That there arc 
two fpecies of poor : the firft, thofe who are able to work ; and 
fuch are to be fet to work, employed and maintained in the work 
houfe : the fecond fpecies are, thofe who are impotent, old and 
^^ unable to work; and fuch are to be maintained and not fent to 
•* the work-houfe. That the aft [b] fays, the parifti officers (hall 
maintain and employ fuch as they fend to the work-houfe : con- 
fcquently, they fliall fend none to the work-houfe, but fuch as 
they can employ: that this is a diftindlion founded in nature, 
'^ and recognized by feveral adts of parliament; and, if it be a true 
diftindion, the defendants (hould have paid this poor woman the 
allowance according to the order; and her refufaLto go into the 
work-houfe can be no objedtion. 

" That if the allowance can be cxafled, then as to the mode of 
it. That the jufticesat the quarter feffions have an original ju- 
rifdi<ftion in this inftance, and not merely an appellate one, by 
the exprefs words of St. 3 & 4 W. & M.— nor is there any ap- 
peal in this cafe : that at leaft the other fide mufl: (hew an ttp- 
pellatc, if they deny an original jurifdidion, as it is clear, that 
they were meant to have cognizance of the matter. Now at the 
time of making this adt, no appeal lay to the feffions, nor did 
there, except in the cafe of fcttlcments, till the St. 17 G. 2.' 
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[«] Now Sir Robert. 
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*^ c, 38. s. 4/; and the court will confiderhow this queftion flood at 1780. 
** the time the zGt was made, and not how it may ftand now by ^''^— ^ 
*' fubfequent regulations: but it has been holden, that the St, 17 R- v. Win- 
*' G. 2. does not extend to give an appeal in this cafe : and it has Grun\vell. 
*' been very wifely fo holden, for of all cafes this is the moft im- 
*^ 'proper, in which an appeal can lie ; for the pauper might be 
'* Itarvcd, pending the appeal, and before the right could be deter- 
'^ mined. 

'* Davenport for the defendants infifted, that the jufticcs at fef- 
** fions had no original jurifdiftion to make any order : or, if they 
** had, that this order being made with reference to another order, 
*« that was not fct forth in the indidment, the indidlment was 
«* bad. 

** Chambers now faid, that he could fupport it as an original or- 
*' der for the future payment. 

•^ Davenport. I (hall then objcft, that the order itfelf was bad, 
*^ as it was not alleged to have been made on oath or upon applica- 
** tron to the quarter feflions. 

•* Lord Mansfield (flopping Davenport who was proceeding te 
«' flate the nierits of the cafe) 

" The previous qucflion is whether this order, for difobedience 
*' of which the defendants arc indicted, is a good and legal order 
** upon the face of it. 

'* The objedtions to it are flrong, and indeed it is impofHble to 
** fupport it. Upon Mr. Chambers % own conceflion, which he is 
" obliged to make, there is an end of the queflion. The k^-- 
*' fions order all arrears of the weekly allowance to be paid : this 
<• order has a reference to a former order, which former order is 
" not flated. And, upon the fame ground, that this part of the 
** queflion relating to the arrears is given up, that part of the 
•' queflion relating to the growing payments mufl alfo be yielded. 

** Taking this as an original order, the objedlions to it are nu- 
** merous. By 9 G. 2. no jujtice can order relief for any poor 
'' perfon, until oath be made, that he has applied at fome public 
** parift) meeting and has been refufcd, and the overfeers arc to be 
«* fummoned to fliew caufe. IJis Lordfhip then recited thepre« 
'* amble of theail for the purpofeof fliewing the mifchiefand the 
*' remedy that was intended. He then obferved that the mifchief 
*• and the remedy were both applicable to alljufiices, either fingly 
^* or fitting collectively at the feffions j and, though the adt of par-- 
^* liament only mentions one Jujiice^ yet it muil bp undcrflood of 
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ivery number of juftices, havinfg cognfizance of the matffer^ 
This order then, not being ftatcd, or found to have been made 
JL V. Win- « upon odth, is clearly 'bad; and^hcre is no inforcing ?t, taking 
GiTuHWBLL, ** it even for granted, that the juftices have an original jotrAliAion 
e(t tht feffions. By thefe provifions in the acft, the coort arc 
bound whatever opinioh they might form upon the principal 
qaeftion meant to be fubmiteed to them, ^* ivhc^her there is 
any legal authority vefted in the magiftracy of this country to 
make an order for the relief of poorperfons, refujfng to go into the 
parijh foor-houfe.'' The putting of people into the work- 
houfe docs not impofe ilpon them an obligaticm to work, if they 
are not qualified for labour. Every perfon in the work-houfe is 
not obliged to work. Suppofe a man is in a fever ! Were the 
** mafter or kfeeper of the work-houfe to exaft labour from fuch a 
•*' perfon, he would be indictable for it : and I have had feveral in- 
^^ didtments of ^that kind before me. It is of great importance to 
the fyftem of the podr laws to have this point fettled. 
** Mr. Wallace then mentioned a cafe fimihr to the.prefent from 
his own notes. It was an indidtment tried cor. Batburfi^ J. at Car-' 
** lijle^ on the fummer aflizes 1767. The cafe was, one June Carr, 
^^ having been delivered of two baftard children, was with her 
*' children taken into the poor-houfc of the parifli of St Mary in 
" Carli/le, and maintained there for a year and ?in half : when upon 
•• an allowance of one (hilling a week, ihe agreed with the pari(h 
•* officers to leave the poor-'houfe and take her children with her, 
'* which (he did accordingly. After fix months they refufed to 
*' ct)rftinue the p^mcht, bat offered to take her, and her children 
** again into the poor-houfe. This (he refufed to fubmit to ; but 
** offered to take cafe of one child berfelf, if the pari(h officers 
would take care of the other. This not being complied 
with, (he offered to take fixpence a week for the main- 
leivanee of 'herfelf and children : but the pariflb officers 
pdrfiited in refufing her any relief, unlcfs (he came into the 
pobr-houfc. Upon this (he applied to the court of quarter fcf- 
*• fions'for the county of Cumberland; where an order was made 
** Upon the churchwardens and bvcrfeers to pay her one (liilling a 
** week towards the maintenance of herfelf and children until fur- 
•* ther^rder. This order (he fefved upon the defendant, one of 
•* the overfwrs, and <feinanded payment ; which he refufed, but 
*^ offtrcd to take her and her children into the poor-houfe. R. v. 
— oveffecr bf the poor of St. Mary in Carlijle. 
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** Batburji, J. thinking it a rtiattor ofimport^ncc, faid, he wobM 1780. 
•• mention it to all the judges without dnycxpcBCc to the parties, v— v-*^ 
** His report of the opifiion of the j,u4ges, which he made in <he ^- '^' ^^^^ 
** ^nfuing Michaelmas Term, was in the thefc words : '* That they GiiuKwitLt*. 
** were all of opinion, upon confidering the St. of 9 G. «• that the 
^* defendant was juftified in Tefufing the wooian her allowance/* 

•• Lord Mansfield. I have fome remote memory of it ; and the * 
'** inclination of my opinion, on the opening of the queftion, was 
^* according to the cafe. His Lord(hip prefently added, that the 
^' note was certainly authentic : that Goulds J. had once holden th<: 
^' contrary, but that the bar might depend upon it, 'that all thfe 
^* judges df England, who had been confcrlted at Serjeant* z^Inn^ were 
•*' of the opinion ftated in the note/* 

^* Fer curiam, 

•* Judgment for the defendants/^ 

Rex V. Inhabitants of Birmingham. JST^' 

TW O juftices remove yane Baker and her three children The legal 
from the parifti of Bridgnorth, in the county of Salop, to the import of a 
parifh of Birmingham, in the county of Warvdick. The feffions on ^'JJ^'f/ ^* 
appeal confirm the order, and ftate the following cafe: whichappetr^ 

Thomas Baker, the pauper Jane Baker ^ hufband, on the ly th *« * c<>»cla. 
oiOdtoher, being unmarried, and having no child, was hired in the ^5ioutJ^* 
parilh of Birmingham, hy John Jennings, a wood-fcrew maker., re- g«rd to the ^ 
fident in that parifb, for a year, ** good tarn, good hire,** «to work »pprc*^««^» 
for him, and no other maftcr, to make fcrews at fo much a grdfs ; (UndingTf 
and this was all that paflcd upon the hiring. That perfons are t^^cpartietor 
often hired at Birmingham under the terms " good earn, good hire \^ a hSJl'^^r 
the meaning of which is, that their pay is to depend upon their the year to 
work. Baker \izA no wages. He was to have what he got. IfworicbyUie 
he got nothing he was to have nothing. His mafter had no bu- animpTicdii- 
fincfs, but that of a fcrew-makcr. He was to work in his maf- berty.from 
ter's fliop, and do no other work. He fcrved a year under the hiring, ^^ "^*?^ ''[^ 

be abfent^ 
when the fervant pleafes, but Dot -to work for any other mafter, gives a fett h meiit \ though the fervant has 
abfented himfelf at difFereat times in the courfe of the ycir. 

and^ 
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1780. and, during the year, fometlmes lodged with his mafter, fometimcs 
^— v-*-* in another houfe in the parifh ; and when he lodged with his mafter, 
R*. V. Inha- he paid him for his diet and lodging. Hefomctimes abfented himfclf, 
'bIrming- ^o drink or play, for a week or fortnight, and never aflced his maf- 
HAM. tcr's leave for fuch abfence. His mafter on his return, was angry, 
and checked him ; but always received him again. During fuch 
abfence, he never worked for his mafter, nor did he, nor could he, 
for any other perfon. He took the fame liberty of abfenting him- 
felf, as other perfons in the fame way. The mafter had often found 
fault with him, and afked him to work; which he had refufed to 
do J faying ** I won't work, unlefs you will advance me fome money," 
to which the mafter faid, " it would be worfe for him." Mafters 
do ufually advance money to perfons hired under thofe terms. 
Baker had faid to his mafter, that he could not compel him to 
work ; and the mafter, in his abfence, had faid, that he thought he 
had no right to compel him. It is generally underftood in jB/r- 
mingbam^ that perfons hired to work in ftiops, under the above 
terms, may occafionally abfent themfclves ; but^ cannot work for 
any other mafter. Whether the mafter could or could not prevent 
Baker from abfenting himfelf, or compel him to work did not ap- 
pear from any fadts, but thofe above ftated. He was hired again 
under the fame terms, and perfected his fervice in the fame way. 

Wallace^ Solicitor General, and Plumer (hewed caufe in fupport 
of thefe orders ; and infifted, that no queftion could poflibly arifc 
upon the feveral abfences ftated, as the mafter had always received 
the pauper again : that therefore no queftion remained, but upon 
the terms of the hiring ; that under this hiring, he was to fervc for 
a year, and his induftry was to be the meafure of his wages : that as 
to the latter branch of it, to what extent he was bound to apply his in- 
duftry in the fervice of that mafter, to whofe ufe it was folely to be 
confined, might be a circumftance of fome importance to the parties, 
but was idly and impertinently ftated in the cafe; and had no more 
to do with the general queftion refpeding the fettlement, than the 
' amount of his earnings, or the time at which they might become 
payable : that the entire fubftance of their contra(9: therefore being 
no more than that the fervant's wages fliould be proportioned to his 
induftry, and alfo, that this throughout the year (hould continue 
to be the meafure between him and his mafter, it was a compleat 
hiring, and every way cftedlual to the purpofe oif a fettlement. That 
this was all that palfed at the time, and by that only could the 
contraft be explained. That the opinion or apprchcnfion of the 

parties 
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parties was immaterial ; and had been (6 adjudged in the cafe o(\a] 1780. 
the King-u. the Inhabitants of King's- Norton : that inthe cafe of *-^^v*^ 
f^] the King V. the Inhabitants of Macclesfield^ which would pro- R-*^'* Inha- 
bably be cited on the other fide, there was an exception in the very '^^rm^^«.^ 
terms of the original contradl of one hour in every day and one day ha^ 
in every week: foalfoin thecafeof [f] the King v. the Inhabitants 
oi Buckland Denbam, where the very terms of the contract contain- 
ing an exception ; /. e. being to work Shearman s hours only, it was 
adjudged, as was the former cafe, not to give a fctilement: that 
this was amofl: material diftindlion between the forms of the con- 
tradt in thofe cafes, and the prefent; in the terms of which there 
could be found no fuch exception : and this being fo, that what 
wa; then faid by Lord Mansjield vidiS conclufive upon this queftion i 
*' But, if the contra<a be an abfolute contra<fl for a year, the not 
working on particular days, if it be the cujiom of the country not ta 
work on thofe days^ ought not to hinder the gaining of a fettlement ; 
becaufe otherwife no fuch fervant could gain a fettlement where 
fuch a cuftom is eflablifhed :" recognizing the dodrine in the cafe 
of [d\ the King v. the Inhabitants of St. Agnes ; where the court; 
held^ that if the original contract were an abfolute contract for a 
year, and in its terms contained no exception, any mode of fervice^ 
which the cuflom of the county fhould warrant, would give a £et-», 
tlement: and that this was precifely the prefent xafe : that if the 
objcdlion, that the pauper was in fome (on fui Juris, were admitted^, 
the above cafes were all ill-confidered, and ought not to have cx^ 
ifted. 

Dunning and Leycefer, in fupport'of the rule to quafii theieor-^ 
ders, contended ;. that the true queftion was, whether the paupen 
was in fuch a ftate of fervitude, as to be under his maftcr's con- 
troul? That the objection went not to the mode in which the fer-. 
vice was performed, but to the terms, truly underftood, under which, 
the fervant engaged in his fervice y not to ^ny Jubfequent licence or. 
difpenfation; to any thing in the mafter's power, to which henlight 
or might not aflenr ;. but to an antecedent original exception^ which, 
threw all power out of his hands, beyond that of preventing the. 
iervant from working with another n^fter : that whether there 
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1780. were Aich exceptions in the contradl muft be colleded from the 
^^'' v — -^ genuine import of its terma: that thofc term& were local term$, 
R. V. iKH^only to be underftood in the fenfe in which they are geoerally re- 
BiVmi^ng. ceivcd ; and confcqucntly that whai:ever opened op illuArated their. 
HAW. meaning were circumftances as neceffary to be ftated^ as it is necef-* 
fary to juftice to underftand the meaning of parties to a contra<% at 
the time at which the contract is made : that in the caie of King's 
Norton^ the judgment went upon the ground, that the liberty of 
the forvant to abfent herfelf refled only in her own apprehenfioa 
and underflanding : but that here it ariies upon the very terms of 
fhe contract, as underfllood in the place^ and by all the parties, and 
as it was explained by their condud: ; and that fof thefe reafcms it 
had very properly been ftated by the court: that the qoeition there« 
fore was, whether, if the parties had ufcd the interpretation of the 
terms, inAead of the words or terms themfelves, this would have 
bee» fufficieftt to have given a fettkment ? Now the interprets^ 
lioii'is, that the fervant may abfent himfelf, whenever he pteafes: 
%hz\ this was therefore an exception in the co&tradt itfelf, not of 
any particular tinve, but at his option of all times: that ia all cafes, 
where a liberty of abfence, protedled by the coftom of the countrj/i, 
bas; under ageneral hiring, been allowed to prevail, the tinges of zb^ 
fence have been fkxcd by fuch cudom, and not left, as here, uncer«* 
tftin and arbitrary : that had the agreement here been, as in the caib 
oiBuckland jyenham^ to work fuch hours as fcrew*makers ufually 
wc^k, the cafe would not have been near fp ftrong' : the obligation 
would have been of a nature more definite ; it would have been re«^ 
gufeted by the cuftom and not dependent upon the fervant'a will ; 
and might in fuch cafe have been confident, which the prefent caie 
cannot be, with the maxim refpeding fettkments laid down hy 
WilfMt^ J. ia the cafe of \a\ the King v. the Inhabitants o^ 
Bi/h^fs Hiatfiild^ ** that it does not turn upon the obligation the 
ibafter is under ; hot the okligation tbtfirvant is under $aferve.'' 

WiUis^ J. feid, there was feme nicety in the cafe and that the 
court would take time to coofidef of it. Loixl Mansfield was- 
abfent. 

Willis^ }. now, on the laft day of the term, delivered the judg«^ 
ment of himfelf and the two other judges, as follows : 
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If the hiring U fafficient^ there is no doubt of the fervice; for 1780. 
though the fcrvant was abfent at different times, yet he was always ^•'^^-^^ 
received, and ferved to the end of the year. As to the hiring, the ^l^j^^^'^of 
cafe confiAs of five points* ift, the terms of the contraA on the Birmimg* 
hiring itfelf. 2d, the fadls found, extrinfic of the contra(fl, by the ham. 
quarter feflions, as the confequence of the hirinj;. 3d, the appre- 
henfion of the pauper. 4th, the apprehenOon of the mafter. 5th, 
the general appreheniion of people at BirMingbam on fuch a hiring* 
The three laft points may at once be laid out of the cafe : for the 
cafes of the King v. King's Norton^ St» jignes^ and BucUand Den^ 
Bam, are folemn decifions, that they cannot vary the contract or 
alter the conftrudtion of it. ' In .the King "u. King\ Norton, it is 
exprefsly determined that the pauper's apprehenfioa is immaterial : • 
if fo, the mailer's muft be fo likewife* Where the particular terms 
of the contraft or hiring do not appear^ the appreheniion and un« 
derftanding of the parties may be material, to enable the juiUces to 
fay what the contract was : but where that contract, whiph is a fadt^ 
is iettled and found, the law muil pronounce, upon the words of 
the contraA itfelf, what // the legal import of it, without regard to 
what the parties or the country tufderftand to be the import. A dif* 
tindion is fettled between cafes, where there is an exprefs excep« 
tion in terms in the original hiring 1 and an exception made by the 
cuilom of the country or nature of the fervice 1 and the lafl (taced 
circumilances are exprefsly determined in St. Agnes and Buckland 
Deniam, not to prevent the party from gaining a fettlement. i 
Will next confider what are the fads found by the quarter fefltobtf^ 
extrinfic of the contrad, as the confequence of the contrail. Th« . 
pauper had 00 wages : he was to have what he got 1 if he got no- 
thing, be was to have nothing 1 and he was to work in his inailer'a 
(hop and do no other work. All this is the confequence of the 
contrad and the natural inference from it. He, who works by the' 
piece, is to have no ilipulated wages : if he do no work* there ia 
nothing to compute wages upon : and a man who hires himfelf to 
do one fort of work only, is not compellable to do any otho: work. 
Whether a fervant is to havo any wages or none, what thoie wagea 
are to be, and how com|Hited» is perfedly immaterial on the quef* 
tion of a hiring for a year. So the pauper's not being obliged to 
do aby other worki is no objedion to the hiring. In the King v« 
St. jignes^ the hiring was particularly to work at ilamps for ma- 
nufaduring tin ; anathe pauper worked at the ibmps daily except 
Sundajff and Holidays^ according to the cuftom of tinners, and he 
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was held to gain a fettlement. This brings the cafe to. the queftioir 
of what were the ternis of the original hiring ? They arc to work 

R. 1;. Inha- fQj. the mafter for a year, in making fcrews* at fo much a grofs ; 

^i^^^j^cf and not to work for any other mafter during that time. This i^ 
HAM. the whole of the contract ; and it fcems to me impoflible to put 
an^y other reafonable conftruftion on it. The words are, 
** pauper hires himfelf to work for Join yennthgs for a year, good 
earn, good hire, to work for him and no other mafter, to make 
fcrews at fo much a grofs." Ifa man hire hxmicM to ji. for a 
year to work for him, he hires himfelf to work for him for a year* 
The different difpofition of the words makes no difference in the 
fcnfe. The time then for which the contraft is made is fixed, it is 
' for a year ; the reft of the contradl relates only to the wages, which 
the pauper was to receive. The terms ^^good earn and good hire." 
are ftated to mean nothing more: in truth in this.contraft they 
are nugatory : for by the exprcfs terms of it the pauper was to have 
fo much a grofs for all the fcrews he made ; confequcntly the more 
he made, the more money he was to have. But if the court wanted 
to be informed what is the meaning of thofe words, the quarter 
feflions have found, that they mean tbat^ and no more. Therefore 
whether they are rejeftcd as meaning nothing more than what is ex- 
prefsly ftated in the contradt befides, or whether that, which is found 
to be the truefenfe and meaning of them, beihfertedin tbeir place, 
the contradt is ftill to work for a year,^nd the quantum of the pay 
fliall depend on the quantum of the work. Where is the exception 
in the terms of the original hiring ? there is none. The exception 
arifes from what is afterwards ftated to be the general underftand- 
ing in confequence of fuch hirings : but it isf fettled, that a cuftom 
or general underftandingon the fubjedl will not alter the cafe, pro- 
vided the original hiring; in the terms of it, be for a year. In thd 
King V. Buckland Denham the hiring was not for a 'year ; but to 
work Shearman's hours only, and that he ftiould be at his own li- 
.berty at all other times: fo there was an exception in the original 
contra^, of Sundays and other times; which uijion^ J. takes no- 
tice of as diftinguifhing that cafe from the cafe of St» Agnes. The 
contradl or hiring in this cafe in my apprehenfion is not to be dif« 
tinguiftied from that in the cafe of King's Norton. There the pau- 
per hired herfelf for a year to fpin yarn at \id. per ftonc, and was 
to provide herfelf with visuals and lodging : here the pauper 
hired himfelf for a year to make fcrews at fo much a grofs : in 
each caib the pauper hired himfelf fbr a year : but in neither cafe 

was 
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was he bound, by operation of law on the contraft, to ferve;cvcry }7^<^» 
day in the year. In the cafe of Kings Nortofiy the woman could '— v~-' 
not be compelled to fpin on a Sunday^ and yet flie gained a fettle- R. '^'.Inha- 
incnt : but, if the Sunday had been excepted in the original con- ^bIr^ng^ 
'tradl, ffie could not have gained a fctilement. The reafon and ham. 
diftindion is this: the ail of parliament has faid, the hiring fhall 
be for a year, /. e. for an entire year ; and that requifition muft 
therefore be complied with : but, when complied with, it is to be • 
expounded and reftrained by the general law of the land, as to the 
manner in which it is to be executed ; and a fervice on every day 
but Sunday y is in point. of law a fervice for the whole year. It was 
faid by Mr. Dunning, that in the cafe of Kings Norton, if the wo- 
man did not fpin, flie might be compelled by a juftice j fo I fay 
here, if the man did not make fcrews. This in both cafes de- 
pends upon the terms of the hiring, which I have already endea- 
voured to fliew was a hiring for a year in each cafe. It was faid, 
this was like the cafe of a contraft not to marry any other perfon j 
which is void. But the cafes arc not at all appofite. To make 
them like, you muft fuppofe the contradt of marriage to be, 
to marry one and not any other perfon ; and that contract would 
be good : fo here the contradt to work for Jennings and for no 
other perfon, is good and binding. Mr. Leycejler relied much on 
what is faid in the cdiit o{ Macclesfield 2ind Buckland Denbam, by 
Wilmot, J. in the firft cafe, and AJlon,]. in the other: viz. that the 
fervant muft be under the controul of his mafter during the whole 
year. This general exprcifion, like moft others/ when ufed as an 
univerfal propofition by itfelf, tends only to confound and miflead : 
when applied to the fubjedl matter, it is plain and intelligible. It 
means only that the contradl fliall be for the whole year, and that 
the mafter by virtue of that contrail (hall be fubjedl to the general 
law of the land or particular cuftom of the place, and, fubjedl to this, 
fhall havea power to compel the fervant to work throughout the year: 
but in the cafe oi Macclesfield znd Buckland Denbam there was no one 
day in the year, during the whole of which the mafter, by the terms of 
the contradl; could compel the fervant to work ; and the engage- 
ment was for a certain number of hours in each day only. If the 
exprcflion were to be undcrftood in as general a fenfe ai niay be 
put upon it, a handicraftsman could jicver gain a fettlement at all : 
for however general the hiring may be, he cannot be compelled ta 
work on a Sunday or at unreafonable hours of the night ; and con- 
fequcntly in one i^nk not under thc.controul of the maftei: through- 
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1780* out the whole year. Upon the whole I think there i$ an exprefs 
^-^■^v***^ hiring for a year in this cafe : that whatever from the coftom of the 
K. a;. Inha- country or nature of the fervice may conftitute a fufficient per* 
BiRMi^K©.*^^ formance of that contrary makes no difference on the aqeftion, 
whether the party gains a fettlement. That the principle of the 
cafe of King^s Norton governs the prefent cafe : and nice diftinCf- 
tipnsy even if they could be made^ ought not to prevail, efpecially 
in a cafe which probably will a£Feft the fettlements of moil of the 
manufadturers in England i and which would operate againft what 
has been, for a great many years paft, the rule and leaning of this 
court, viz. to fupport and not deftroy fettlements. 

Per curiam p 

Rule difcharged and 
orders affirmed. 
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20 Geo. 3. 1780. 



wti^iuj, • Rex V, Inhabitants of Uttoxetcr. 

Apr. 19. 

TW O juftices nominated and appointed '^ohn Ward, Stephen 
Wilf^ox, Cooper, and Edward Cope, overfcers of the poor of 
Z^eenht the town(hip of Uttoxeter, in the county of Stafford i and by ano- 



Ae fob-divi- thej- order appointed James Stubbs, and William Ford, overfeers of 
riih'amnotbc ^hc poor of the vill oiCreigbton and Stramjhall, in the fame county : 
fiipported, and alfo by another order appointed John Finnemore and John 
h^JSlf^ Gtftf^r/fift, overfeers of the poor of the townfliip of Crakemarjh in 
found, thu thie fame county. Two juftices alfo appointed — — — »nd — — 
thepa^i w overfeers of the poor of the towndiip oi Loxley, in tlve fame 

conU not ♦ .f ♦ 

•thcrwUe ncehtc die benefit of th* St. 41 £U» c. ]. 
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county* The (eflions, on appeal by the inhabitantt of the faid 1780. 
townfhip of Uttaxefer, confirm all thefe appointments^ and ftate the u^-v^^^ 
following cafe : r.v.Ikha- 

That the parifti of XJttoxeter is five miles in length, and five in ■«tant$ <tf 
breadtht and contains the town(hip8 of XJttoxeter^ Crakemarjh^ Uttoxb- 
Creigbton^ Stramjhall^ and fjoxley. The town of XJttoxeter is a 
large market town, much barthened with poor. The townfhips 
of Crakemarjh^ Creigbton^ Stramjhall and TiOxley^ are in general di* 
vided into confiderable farms. The faid town(hipswere and are one 
entire parifh ; and did till the year 1730, jointly relieve and main- 
tain the poor in and throughout the pari(h. It appears by the 
veftry book of the faid parilh, that from the year 1643, *^ ^^ Y^^^ 
1703, overfeers have been eledted for the faid refpedlive townfliips 
in the following manner, viz. Two overfeers of the poor for tho 
town of XJttoxeter ; one for Loxley ; one for C^akemarjh, Creigbton, 
and Stramjhall I one for the Woodlands. The Woodlands is part of 
the townihip of XJttoxeter. It does not appear from the veftry 
book^ or other evidence, that^ from the year 1703 to 17279 any 
overfeers were eleded for the faid townlhips, but two overfeers were 
I eleded for the faid pari(h : and, during that time, churchwardens 

I were eleded for the faid parilb^ and fidesmen for the faid town(hips. 

\ On the loih of November, 1730, in purfuance of a mandamus from 

the court of King's Bench, an afiefsment for the relief and main- 
tenance of the poor of the faid parifh of XJttoxeter, upon all the in- 
habitants and occupiers of land within the faid pari(h, was duly 
iigned by two juilices Of the peace. In Trinity Term, in the 5th 
and 6th years of the reign of King George the 2d, and in the year, 
173 1, z mandamus ifiued from the court of King'a Bench to the* 
juftices of the cotthty of 5/^ir^, reciting, that there were divers 
hpufeholders within the faid parifti of XJttoxeter, able to contribute 
to the relief of the poor of the faid parift), and that there were no 
overfeers of the pOor of the faid parifti appointed to make rates on all 
and ev^ry the inhabitants and occupiers of lands, houfes, an() other 
things rateable within the faid parifti, for the relief of the poor of 
the fafd parifti ; and ordering the faid juftices to appoint two or 
more overfeers of the poor for the faid parifti of XJttoxeter. In pur- 
fuance of the faid mandamus, on the 30th day of yuly following, 
two juftices of the peace for the county of Stafford, appointed two 
' overfeers of the poor for the faid parifti of XJttoxeter. At the ge- 
neral quarter feftions for the county of Stafford, held on the 5th 
d9y of 0£lo6er, in the 6th year of the reign of King George the 2d, 

and 
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1780. and In the year i73i». the inhabitants of the vills oi Crakemarjh^ 
^-^^**^ Creighton^ and StramJIjall, appealed againft an aiTeiTmenty made on 
R, q;. Ikha- the 1 2th day of Augujt preceding, for the maintenance of the poor 
"uttojcb-^* of the parifh of Uifoxeter, ^nd^ on full hearing ofcounfel, and con- 
fER. lideration of the evidence given as well for the faid vills as for the 
townlhip of Uttoxeter, the court was of opinion, that the inhabitants 
of the faid vills oiCrakemarJJj, Creigbton^ and StramJlmlU (for which 
vills overfeers of the poor were dilly and in due time appointed^ 
and poors rates duly made and allowed, before, the making of the faid 
aflefsment or rate appealed againft) ought, to maintain and accord- 
ingly did order that they (hould maintain, their own poor, diftindlly 
and feparatcly from the other parts of the faid parifli of Vttoxeter \ 
and the court did further order that fuch part of the faid affeflment 
or rate appealed againft, as charged the inhabitants of the faid vills 
of Crakemarjh^ Creigbton^ and Stramjhall^ for or towards the main- 
tenance of the poor of the faid parifh ofUttoxeter^ in refpedof what 
they hold or occupy within the faid vills, fliould be quaflied and 
difcharged ; and the fame was accordingly by the court qualhcd 
and difcharged. The faid order, in Michaelmas Term following 
was removed by certiorari into the court of King's Banch, and the 
court of King's Bench in Michaelmas Term, in the 6th year of the 
reign of King George the 2d, ordered, that the order of feffions, as 
to fuch part of it as orders that the inhabitants of the vills of Crakc^ 
marjlj^ Creigbton and StramJhalU in the parifli of Uttoxeter, (hall 
maintain their own poor diftinclly and feparately from the other 
part of the faid parifli of XJttoxeter^ be qusiftitH for the infufficiency 
thereof: and as to the other part of the faid order, for the quafhing 
and difcharging fuch part of a certain affeflment or rate made for 
;the maintenance of the poor of the faid parifli oi Uttoxeter^ as 
charges the inhabitants of the faid vills oiCrakemarfl^^ Creigbton^ 
• and Stramjhall^ towards the maintenance of the .poor of the faid 
parifli of Uttaxeter^ in refpedt of what they hold within xht faid 
vills, be affirmed. In Michaelmas Term, in the'yth year of the 
reign of King George the 2d, and in the year 1733, ^ mandamus 
iii'ued from the court of King's Bench, to the juftices of the county 
of Stafford t reciting that there were divers houfeholders within 
. the faid parifli of L7//^A'^/^r able to contribute to the relief of the poor 
of the faid parifli; and that there were no overfeers of the poor of 
the faid pari(h, appointed to make rates on all and every the inha- 
bitants and occupiers of lands, houfes, and other things rateable 
within the faid parifli for the relief of the poor of the faid parifli ; 
3 • " and 
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and ordering the faid juftices to appoint two or more overfeers of 1780. 
the poor for the fald parifli of Uttoxetcr. On the 15th day of ^■>'^***^ 
April in the year 1734, two overfeers were appointed for the vill R- '^^ Inha- 
ofCrakemarJh, two other overfeers for the vill of Creigif on, two ^^y^^^^^f^ 
other overfeers for the vill of Stram/ball, two other overfeers for the 
townftiip ofUttoxefer, and two other overfeers for the vill of Loxley^ 
by five feparate appointments ; each appointment figned by the fame 
two juftices of the peace for the county of Stafford. On the 27th day 
of May following, a certiorari iffued to remove the faid five appoint- 
ments into the court of King's Bench, which were accordingly re- 
moved ; and, on Saturday next after the morrow of the Holy Trinity, 
in the faid year 1734, the faid five appointments were affirmed by the 
court of King's Bench. Since the year 1734, overfeers have been 
feparately appointed for each of the faid townfhips, and the poor 
of the faid townfhips have been feparately maintained. 

Wallace ^^oWxcxtov General, Dunning, ^nd heycejler, (hewed caufc 
in fupport of thefe appointments ; and contended, that it was not 
neceflary to (hew by argument, that there was an InabiJity in this 
parifli to receive the benefit of St. 43. Eliz. c. 2. ; as it was ftated, a$ 
it appeared from the cafe itfelf, that they had not received the bene- 
fit of it : that, though by that adt no more than four overfeers could 
have been appointed, yet from the year 1643 to 1703, there never 
were lefs than five appointed in this parifli y and that as twenty 
years of this period were antecedent to the St. 13. & 14. Car. 2^ it 
was evident from this irregularity at that time, that they could no^t 
have the benefit of the aft of Eliz.; and that this was therefore pro** 
bably one of the many cafes, that produced the adl of Car. 2.: that 
the court would alfo fee ftrong reafons, before they were induced 
to interpofe and overturn a pradicc that had prevailed ever fincc the 
year 1734, cfpccially when fortified by fuch an ufage as is ftated 
before the aft of Car. 2. 

BuUer^ ]. But fliould not the cafe have cxprefsly found, that the 
parifli could not receive the benefit cf the St. of Eliz. ? 

Dunning). If that fadt is to be collected from the circumflatices 
ftated, if it arifes by inference from the finding, it need not be di- 
redlly and in terms exprefled : that it was a maxim taprefume every 
thing in favour of orders, though as to convictions, the rule was 
otherwife : that in thefe laft, unlefs enough was ftated to prove 
them right, the court takes them to be wrong; but that in orders^ 
unlefs enough is ftated to prove them wrong, the court will pre- 
fume that they are right : that, from all the fadls ftated, the clear 
refult in the minds of the juftices muft have been, that this parifli 
could not have the benefit of the one ftatute without the aid of the 

other ^ 
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lySo. other: it may be faid indeed here^ that the diftrids of the pari(h 
^^•^'■^ arc not now as they were antiently; but ftill the only queftion is ^ 
R. V. Inha- if they are altogether of fuch a nature and extent^ as proves their in-^ 
''^^:^r^^^f ^^'i^^^y unaflifted, of reaping the benefit of the St. 43 Eliz. ; and then, 
as trade and population flu^uate, the difcretion of the magiftrate is 
to vary their limits. That the cafe of [a] the King v. the juftices 
of Middle/ex^ and of [^] Peart and anpthcr v. W^garth and ano- 
ther^ vt^hich would be relied upon on the other fide^ were totally 
different from the prefent : that in the firft, the appointment of 
overfeers and alfo the rate had been uniformly joint, and for the 
whole pari(h» down to the very time of the queilion being moved i 
and in the other, dawn to the year 1723 : that it was evident there- 
fore, that thefe parifhes mufl have had the benefit of St. 43 Eliz. : 
that there was no argument to oppofe to this in the firfl; cafe ; and 
only a tiiodern practice in the laft : but that the prefent Cafe cadie 
within the very terms of the refolution in the King v. the juftices 
oi Middle/ex i which were, that the St. 13. & 14* Car. a. apfrficd 
only to parilhes, in which, at the time rfpa0ng that a^^ the be* 
nefit of St. 43. Eliz. could not be had: which was, upon the fa£t 
found, evidently the cafe of the pari(h of Uttoxeter. That the 
mandamus of 1733 had probably not been oppofed : that no retura 
to it is dated : and that on the contrary foon afterwards four fepa<» 
rate appointments appear to have been made and confirmed In this 
court. That the determination of this yery cafe, as ftated in 1 73 19 
was decifive ; [c] as that part of the order offeffions, which qua(hed 
the affefifment of the wlls for the maintenance of the poor of the 
pariib, was affirmed : and, though it was alfo true, that that part of 
the order, which direded, that the vills fhould maintain their poor 
diflindly and feparately from the parijlj^ was quafhed, yet that the 
court in doing this went upon a mere defedt of form in the order, 
it not appearing from thence whether the feflions intended to appoint 
overfeers over the three vills jointly^ or over each feparately : and 
that it^ad been the flrong inclination of one of the court, Lee, J. 
[d] to havt afiirmed the order gene/ally. 



[a] Tn 27 and 2S O. t. Bott. 17. 

£^j H. $ G.3. 1765. 3 Burr. t6io. 

[ej M. 6 G. 3* 1732* 2 fiamudift. 198. 

[d] Tr. 5 G. 2% I732. 2 Bamardift. 170. v. I. 8eff. Caf. 163. S. C 

t Beanrrft, 
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Bearcroft In fupport of the rule to quafh thefe appointments in- 17S0. 
lifted; that the qz[c of Peart v* Weftgartb concluded upon the ^■*y^*'^ 
qoeftion;. it having been there adjudged, that, unlefs inability to R. 'w. Inha. 
receive the benefit of the St. 43. Eliz. is exprefsly ftated, the court ^y^^^xB-^^ 
yvill take it to be otherwife : that there, in the parifli of Stanhope^ tejl. 
|t was alfo ifl itfelf much more probable, that they could not 
have the benefit of the aftj the extent of that parifh being, 
20 miles in length and 8 in breadth, and this 6nly 5 in each : 
andthere the cpurt difregarded a cuftom of forty years. That as- 
to the feparate appointment confirmed by this court in 1734, the 
queftion was never before the court ; for upon fcarching the office 
it appears that th'e order was filed the day ^fter the certiorari was 
moved, and that no adveife proceedings were had. 

Lord Mansfield^ without hearing the other counfel. 

The cafe of Peart and Wejlgarth decides the queftion. The in- 
ability to receive the benefit of the idl muft appear. In this cafe, 
though there were feparate overfeers from 1643 to 1703, yet all the 
townihips during that periodjointly relieved the poor : and the cafe 
cited (hews, that an acquiefcence for forty years will not alter 
the law. The confirmation of the feparate appointments in 1734 
is alfo {hewn to be no authority : the queftion does not appear to 
have been raifcd : but Peart v. Wejigartb is a diredt authority ; 
and the point was then very well confidered : and there the court 
thought, that the policy of the St. in the time of Car. 2. was a mif« 
taken one ; [a] that it proceeded upon a wrong principle^ and that 
it was much better, for the purpofe of maintaining the poor, to en« 
large the diftridts than to narrow them. 

ji/ion^ JViltes^ and AJhburJl^ juftices, concurring. 

Rule abfolute and Order of fefTions, confirming 
thefe appointments, quaflied. 



\a\ And yet a iimllar policy feems to have guided the deliberations of the court at that time 
in conftrning this aft, with rcfpeft to its generality and extent ; for it was not adjudged till 
1712. H. 11 Ann. that it included other counties than thofe enumerated. Dolting *u. Stoci^ 
Und'ui com. Sonur/et, FoUj, 98. Forte/cue* 219. zSalk. 486.inmarg. S. C. Indeed //a/fCh. J. 
was ftrongly inclined to a different opinion, as the books are agreed ; though this, as appears 
from Freem. 44 2. was not made a part of the judgment of tlie court, as it is ftated to have been 
in 2 Lev, 142. S. C. SkUUngton 1/. Norton^ Tr, 27, Car, 2. But the true principle of the judg- 
qient, as appears from Freem.y was precifely that laid down by the court in the prcfent cafe 2 
•*' that, though it vtzs found to be a large parifi, yet it was not found to be fo big that, by reafon 
of the largcnefs thereof, ti;ey could not reap the benefit of the aft of 43 Eliz.) according to tbe 
wrds of the ftatute^* 

And folate asinTr. 13 G. 3. 1773. the principle of this cafe, together with the authority 
cf that of Peart n;. Wefigartb, were recognized in the cafe of 

N Rex 
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Rex V. Inhabitants of Seeding, otherwife Seal. 

<« ' I ^ H E fcffions for the county of Suffix^ upon the appeal of 
^^ X George Bougbey^ Efq; qua(h a rate duly allowed for the 
** relief of the poor of the faid parifh, and flate the following cafe : 
^' That the pari(h of Beeding, otherwife Seal^ is a large and ex- 
^^ tenfive parim^ part of which faid parish is called the ty thing of 
** Bewbujfj : and that the faid ty thing is 20 miles from the church 
** of the faid parifh of Seeding otherwife Seal^ and that it cannot 
** reap the benefit oftbe a£t of parliament of the ^^d ofEiiz. wtb-^ 
«' out inconvenience : and that the faid ty thing was rated generally to 
^^ the poor of the faid parifh of Seeding otherwife Seal, at large and 
** not as a feparate tything, till the year 1758 5 when upon the ap- 
'* peal of Francis Smarts gent, an order of fcffions was made in the 
** words following : " It is ordered .by this courts all parties con- 
^^ fenting, that the faid poor rate be qualhed^ as to the inhabitants 
<^ of the tything of Bewbujh, witliin the faid parifh ; the faid ap* 
** p^llant, Francis Smart, hereby undertakings to pay the church- 
** wardens and overfeers of the poor of the other part of the faid 
'^ pari(h of Beeding otherwife Seal, all charges and ezpences they 
<^ have been at in regard to the maintenance and other expences of the 
*' poor of the faid tything of Bewbujh, after a deduction of what the 
«* overfeers of the poor of the faid parifh have received from any 
«• of the inhabitants of the faid tything of Bewbujh, fince Eajler 
<< lafl I and alfo to enter into a bond in a penalty of 200 /• to the 
^^ faid inhabitants of Beeding to fave harmlefs and keep indemnified 
*^ from time to time^ and at all times hereafter^ the piarifhion'ers 
and other inhabitants of the faid parifh of Beeding (except the 
faid tything) from all charges and expences, that may happen to 
them in regard to the poor of that part of the faid parifh of 
Beeding, called the tything of £^^^1^ ; they the faid parifh- 
iooers and inhabitants of the faid parifh of Beeding undertakings 
*' not to rate or tax the faid part of the faid parilh of Beeding, called 
^' Bewbujb, towards the relief of the poor of the other part of the 
<' faid parifh at any time or times hereafter;, and that different of-- 
'^ ficers fhall or may hereafter be appointed for the faid tything of 
•• Bewbu/br 

*^ That from that time the faid tything of Bewbujh has never 
*' been f^ted to the parifh of Beeding generally, but have feparately 
^' maintained thfir owa poor; but it did not appear j^ whether thjere 

« had 
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'^* had been any ovcrfecr appointed or any poor-rate made for the 1780. 
'* faid ty thing before the year 1772 or not ; when the lands lying ^— -v'-*— ' 
'* in the faid tything were included in a rate made by the faid pa- ^^ '^' Inha. 
•^ rifli of Beeping: and it not appearing unto us, whether the "'bebLVnc*^ 
** bond, mentioned in the faid recited order of feflions was ever othcrwifc 
*' entered into or not, it is ordered, that the faid rate be quaflied ^^^^• 
** as to the faid tything. 

" Dunning and Burrell (hewed caufe in fupport of this order of 
** feflions ; infifting, that this cafe had found precifely that, which, 
** from the report in 2 Lev. 142., feems to have been the only re- 
** quifite to fuccefs upon that fpecial verdidl : viz. *' that the pa- 
*' riflj isfo large^ that diflribution parochial cannot wellh^ made." 
*^ that indeed, without an exprefs finding, the fituation of this 
*' place, a little infulated tything at the diftance of 20 miles from 
^^ the pari(h, of itfelf evidenced the inconvenience, and pointed out 
*' the neccflity, of its being aided : that the burthen upon pariih 
^* oncers, who execute their offices without any recompence for 
'^ their trouble, was otherwife grievous and intolerable : that the 
*^ phrafe of •• reaping the benefit of St. 43 Eliz." in the St. of 
f^ Car. 2., mufl mean a full and perfect benefit 1 for that there 
^^ was fcarce any diftrid fo large as to be incapable of being in 
'* fome degree benefited by it : and that here a full and perfeA be* 
<^ nefit was ftated not to be in their power : but that in Peart and 
^< Wejigartb it appeared always to have been in their power, and for 
^^ a long period aAually enjoyed. As to the other objection, that 
^' a tything does not fall within the defcription of the ad, it was a 
^' word of an import much lefs vague than divifion^ the term ufed 
^^ in the cafe of [^] the King v^ the Inhabitants of St. Giles' & in the 
*^ Pields ; that it had a known, definite legal, import, confifting of 
^* ten families with a proper officer, when only tbra conftitoted a 
^* W//, which was the very phrafe of the ad:. 

'' Bear croft 9 in fupport 9f the rule to qua(h this order, infifted, 
^' that the agreement of 1758, could not be confidered as a legal 
^' divifion of the pariih ; that it was not the zGt of the feffions, but 
*' a mere matter of accomodation and oompromiie between the 
*^ tything and parish; which could at moft be no further obli- 
'^ gatory than with refpeft to thp fpecific matter, then the fubjeft 

of controverfy : that the only legal way of executing the powers 

given by St. 13 & 14. Car. 2. was for two juflices to appoint 






N 2 *' overfcers 
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1780. ** ovcrfcers for this divilion feparately: that, unlcfs at the time of 
^' "^^ ' -' ** making the rate, a legal reparation exifted, the rate was regular: 
BiTANTs^Qf ** ^^^' there was not a fingle circumftance here to ftiew inability, 
Beedino ** and therefore Pearf and JVeJigartb was in point : that the ob- 
odicrwifc << jeQ: of the treaty had been the private purpofes of an .individual, 
whofe property the ty thing alnioft altogether was, without 
the leaft regard to the public : for, had public convenience 
didated the meafure, it would have been adopted years ago as 
well as fettled then in a very different mode. 
Lord Mansfield. 

Without going into the dodirine upon the conftrudion of St. 

13 & 14. Car 2., which is laid down in Peart and JVefigarth^ 

there was no pretence for quafliing this rate. The order of the 

feffions is every way wrong. The rate for the whole divifion 

could only have been quaflied; for it was by agreement only, 

*' that this feparate divifion could cxift, as fuch ^ and that agree- 

'^ ment has neceiTarily been abandoned in a/gument, as never 

** having been carried into execution. The rate therefore at the 

'^ time it was made does not appear to be open to any exception : 

•' and the true legal way of raifing the queftion is by appointing 

*' overfeers. , 

** Afion^ J. Whatever may be the policy of the aft, it muft appear 
clearly, i. that the place is fo large as not to be able to receive 
the benefit of St. 43 Eliz.; 2. that regular officers have been ap- 
pointed; and 3. that proper levies have been made:' but there 
is nothing here, but an unexecuted privatb agreement ^ the not 
•' enforcing of which is probably an inconvenience, felt by an in- 
** terefted individual, but not aflfedting the parifli or the public. 
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JFillcs^ and AJIiburJl^ juffices, concurring. 



'* Rulcabfolutc, 
^^^ Order of fefiions quaihed and 
" rate affirmed," 
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Rex. V, Butler & al. ^t'^''T 

TW O juftices allaw a rate of one penny in the pound for the inequality 
relief of the poor of the parifli of Swannage, otherwife Sand^ Tinr^uTn 
wicBy in the ifle of Purbeck^ in the county of Dorjht. the%Le d^i 

Upon the appeal of George Clarke Butler and others, againft this poors rate, or 
rate, their notice amongft other caufes, fet forth, that no difFe- no^tqndh^^^ 
repce or diftindtion is made in afleffing tenements and farms con- 
fifting of lan'd or ground, and cottages or dwcUing-houfes, the latter 
being rated on a par with the former, at one penny in the pound. 
Whereas tenements or farms ought to have been rated and affefTed at 
one penny, and cottages or dwelling-houfes at three farthings ill 
the pound ; becaufe the clear income or produce of the latter in ge-" 
neral as to the former; is at and after that rate. The feflions con« 
firm this rate, and ftate the following cafe : 

That it was proved by one witnefs, that before tho year 1752^ 
the occupiers of land were rated generally at about three fart kings }, 
the occupiers of houfes, at one haJf^penny in the pound, of the an- 
nual rent, but variable, from 1752, to 1777 ; the land was rated at 
a half-penny halj'-fartbing generally, the houfes at a half -penny ^ 
that at a veftry 1777^ called for the purpofe of fettling the rate, the 
lands were rated at one penny and the houfes at three farthings y 
that, at a public veftry in 1778, both lands and houfes were rated at 
one penny in the pound on the annual rent; and at a public veftry 
in 1779, the fame way of rating, as in 1778, was cofttinucd. 

Roaie^ being called upon in fupport of the rule to quafh the or-^ 
derofTeffions, con termed ; that the praftice, which had immemo- ' 
rially prevailed in thb parifh of making a difference between land 
and buildings, in favour of the latter, was clearly founded in good 
fenfeand juftice : that the articlerof repairs, window-tax, &c, nt^ 
ceftarily and univerfally reduced the rent of hotifes; but that land 
was not fubjcdl to fuch, or any other equivalent, dedudlions from 
the amount of its produce ; and that in the cafe of [a] the King v^ 
B ograve the propriety of a regulation, which adopted this dif- 
tindtion, was ftrongly recognized : and particularly' by 2^^/^/, J. [^].. 



[a\ M. 10 G. 3. 1770. 4 Burr. 249U 
lb\ Bote. 31 • 
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Lord Mansfield. 

The qucftion before the cpurt is, docs the rate, upon the faceof 
it, appear to be equal or unequal ? unlefs it is manifcflly unequal, 
the court will prefume it equal. Circumftances may vary the 
value of different eftates : and, if this plainly appear, then what is 
faid in the King v. Brograve z^ipMcsi but you take advantage of 
an obiter faying of the court in that cafe, whca the true legal ground 
of the authority is decifive againft you. 

* 

Willes, AJhburJi^ and Butter^ juftices, concurring. 

Rule difcharged and the Order of fefHons, 
confirming the rate, affirmed. 

~ Vide R. 'o. Inhabitants of Sandivicbt otherwife StMonnagem H. 21 G. 3. 1781. poft. 



Wedntfdaj, 
May 3^ 

Under a hir- 
ing for not 
\th than a 
year, if there 
be no other 
difcontinu- 
ance of the 
fervice than 
fnch as the 
law compels, 
whatever may 
have been 
farther iHpa- 
lated between 
the parties, a 
fettlemenc 
it gained. 



Rex. V. Inhabitants of Winchcombc. 

TW O juftices remove JDaniel Hone from the parifli of Winch* 
combe^ ia the county of Gloucejier to the pari(h of Chipping 
Norton^ in the county of Oxfords The felSions on appeal qua& the 
order, and ftate the following cafe : 

That the pauper Daniel Hone^ hired himfelf five weeks before 
Michaelmas 1773, for a year to Robert Rawlings, of Chipping Nor* 
ton, in the county of Ox/ord.'-^Aad that, at the time of his being 
fo hired, it was agreed between the faid pauper and the faid Robert 
Rawlings, that the pauper's wages fhould be paid to him weekly at 
eight (hillings per week* And that he the pauper, being a balloted 
van in the north battalion of the Gloucejlerjhire tnilith, (hould be ab* 
ient for the month, and in lieu of that month he would ferve his 
matter another month at the end of the year. That he was accord- 
ingly abfent thirty days in the north battalion of the Ghucejlerjbire 
militia, and then returned to his faid fervice, but continued only 
three weeks of that month, which was fo agreed to be fervcd in 
lieu of the month he was abfent in the north battalion of the Glou^ 
cefierjhire militia ; and left his (kid mafter a fortnight before Mi- 
chaelmas. And the pauper exprefsly fwore that he did not ferve 
his faid mafter the year by one week. 

Bearcroft and Clyfford ftiewcd caufc in fupport of the order of 
feflions ; apd infifted, that there was here neither a hiring or a fer- 
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vice for a year : that as to the hiring, there was. an exprtla cxcep- 
tioD in the contrad of a month ; that the pauper's agreement after 
the interval of that month to come again and make up the year, k.^. Inha. 
might entitle him to his ftipulated wages, but could not give a fet* bitants of 
tlement, any more than making op the year after the exception of ^'^^^^' 
the harveft month ; as was the cate of [^ J the King v, the Inhabit 
tants of Btyhop's Hatfield \ that fuch broken fervices under fuch a 
pre-contra£t had never been united to give a Settlement : that the re* 
fervation of the month here was under circumftances different from^ 
thofein thecafeof [^] the King v. the Inhabitants of Wefierleigb i 
for that the exception there was contingent only, " if the militia 
were called out;" an event, which might not have happened \ but 
that here the event was certain, as the militia were a&ually embo- 
died : that the terms of the exception were alfo in that cafe condi« 
tional only, '^ that he might be abfeni;*'* but that here they were 
abfolute and pofitive, ** that htjbould be abfeot/' 

That, as to the fervice, this man was no more than a weekly fer« 
vant at eight (hillings a week : that he had fo conftrutd the con- 
tract himielf by dividing the laft month in that manner; for no 
perminion or confent was flated forthatdivifion> and he was therefore 
probably fo paid, if paid at alL That the iervice was alfo actually 
fhort of a year by one week : that in the cafe of \c] the King v^ 
the Inhabitants of Cafilechurcb^ though the whole year's wages were 
paid, and the mafter confented to the fervants leaving him, yet the 
abfence of twelve days at the end of the year was holden fatal, and 
that it ought not with refpedt to the fettlement to be coniidered as^ 
a difpenfation : but here, where, as far as appeared, no wages were 
paid, and it was the voluntary, unautboriled, aA of the fervant^ 
iucb an adt, without any equitable circumdances to aid it, fell di-^ 
redtly within the letter of that law i [^] which. Lord Hardwicke in 
the laft cited cafe, had faid, is not to be extended by conftrudtion/' 

Dunning and Poole in fupport of the rule to quaih this order and 
eftablifh the order of the two juftices, infilled ; that the cafe oi^ 
Wefterleigh was in point; and that, under that authority,, if the 
whole additional month's fervice had been wanting,, a fettlement 
would Aill have been gained : that the law never meant to place 
thofe, who were occafionally called out to defend their country^ 
in a W0T& fi.tuation than thofe who were left at home ; and there- 
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178CJ. fore that the fcrviceof .tfae<hrce weeks, at the end of the year wa^ 

'*-**v-^ merely furplufage : that, if the ftipulatipn were abfolute here, and 

R. 'z/.Inha- conditional only in the ^caifi of ff^ejier/etgj;^ the purpofes for which 

jiiTAKTs of jj^^j^ ftipulations were made^ were prccifely the fame : that the pre* 

COMBE." cautions takca by the parties were fupcrfluous, but that the Javr 

could not in this cafe depend upon their adts and ftipulations : that 

confequcntly there could be no difference whether a compenfation 

was made by the mafter for this month ; and that the abfence, not 

complained of by the parties^ was no more than a difpcnfation. 

Lord Mansfield recognized the cafe of Wefierleigh : and faid he 
had no doubt, if a man is hired for a year, and is during that year 
chofen by ballot, and ferves his month, in the militia, but that he 
gains a fcttlement. The difficulty, he faid, was, whether, under 
the terms of this agreement, the additional month was to be con- 
sidered as part of the year ? for that, if fo, the fervice was not com* 
pleat. He thought there was fome nicety in it, and faid the court 
would think of it. 

Lord Mt/t{^^/^ now delivered the judgment of the court. 
Here is a hiring for a year, and alfo a fervice for a year, if it be 
^'Vajr. uQ^ interrupted by the fervant's abfence during his month in the 
^ ^' militia. A hiring and fervice mud run in a continued courfe for a 
year; muftnotbe broken and compounded of different periods, but 
tnuft proceed regularly in computation from the time of the agreement 
entered into. Here there certainly was ao abfence for a month ; 
but the agreement on the part of the mafter, to permit this ab&nce 
was an agreement only to that, which, otberwife, and without his 
confent, would have been implied : his confent he could not witholdi 
for the fervant by the law of the land is obliged to go from his fer* 
vice at that time ; and his ferving the month afterwards was only 
a compenfation for this abfence, and is the fame as if he had fub- 
mitted to a proportional abatement of wages : \a\ but this could not 
break in upon the fervice for a year : for that was compleat before 
the 13th month began. We think this very like»^ though not ex^ 
aAly the cafe oiWTjlerleigb % that we ought to lean in favour of fet* 
tlements; and that it might prove a very extenfive mifchief, if we 
were to determine, that a man might lofe the means of gaining a 
Settlement by ferving in the militia. 

Rule abfolute. Order of feffions quaihed^ 
and Order of two juftices affirmed. 

VUi the cafe of the King v, the Inhabiunts of SjderJIne, cum fiermer. £. 17 G. 3. 1777. 
Jnti, 19. 

{a) Vidi the ftate of the cafe in the King v. Wefitrltigh^ 
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Rex. V.' Inhabitants of Frampfpn iipon Sevcrne. *^ay'f*' 

» ' . • • • • • 

TWO jufticcs rcmovi Elfzqiet i,\thc wife oi^Sofftuel Mihelt^ rndccidio|r 
and .their Child, from the parifll of Fr^^/Z^'^^ufJon Severne, in ^etSc is> 
Ac county oi Glottcefter, to. tht parifli pf Fretberne^ in the- fame abandoned, 
county. The fcflions.on appeal quafh the grdA-, and ttat? the^fol- the court wm 

\ - r* - • i^r.i ^ regard the in- 

lowing Calp:- • • •.•••. • tendon of tjie 

That in* the* year 175 1*, Fretberw par iui* granted a certificatte'to parties, togc. 

• the*pari(li of Frampfgn upoi\ Severnef thcrebjt owning yd Minett^ '^^ ^^.^^ ^^® 
and AnA his wife, to be fettled xvi^F ret heme % under which certi- fiances! wblt 

'ficate Mtnctt Ad wife nveiin Framptom upon Severne till the latter particular 
end of the year 1753, or the beginning of the year 1754:, whenj^^fjj^f^^^^^ 
yob and his wife voluntarily retui;ped to and lived in JFretberne^ his ja)andonment 
place of fettlenlenr,*ahd had afterwards a fon,'na*mVd Samuel^ bofh is not deter- 
in Fretberne, in 1754. The father continued to live in Fretberne "*"^ * 
.for 17 or 18 years ; when having a*rela\ion in Framptm upon 5^- 
^/r»^ dead, the father- went by himfelf, the, w^ife being dead, to 
Frampton upon Se*verne^ tQ lake to ancl to poflcfs himfelf of the efFe As, 
and there remained for about fix months : * when, being taken ill, he 
was by the parifh of Fretberne recommended to Gloucefter infir- 
mary, and there died. But before the father went to Frampton 
upon Severne to take to his relation's cfFefts, Samuel^ the fon, was 
hired for a year to Robert Very^ in Frafnpton upon ^e^erne^ and lived 
with him for two or three years. On going out of Vefy% fervice 
Samuel, was hired again in Frampton upon Severne^ to 'Ricbard Clut^- 
terbucky Efqj and lived there for two or three years, and till after 

O his 
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his father died, Samuel^ the Ton, afterwards married Elizabeth^ hU^ 

Viik^ and had by her one child, the pauper. 

R. <v. Inha'. Dunning fliewed caufe in fopport of the ordef of feffioos ; and 

■iTANT« of infifted, that at thd time of the firft hifing oi Samuel, the fon, the 

Framptqk certificate was not in point of law fubfifting : that there were va- 

fifviiiNi. fiou^ modes, by which a certificate might be difcharged : that a 

removal was undoubtedly one : that it might alfo by a waiver 

or defertion ; as in the cafe of [a] the King v. the Inhabitants of 

Taunton St, Mary Magdalen. 

LotjA Mansfield^ calling upon the other fide, 
Howortb and Clyfford^ in fupport of the rule to quafli the order 
of fefiions, infilled ; that the only queftion was, whether, as to the 
operation of a certificate in point of time, there was any flatute of 
limitations, or rule of law analogous thereto ? that there was only 
one cafe, the cafe cited, in which any thing like that dodrine had 
been even hinted at : that it was no more than hinted at : that its 
authority did not ftand on principle, and that it was a refolution, 
when the court was not full ; tod did net by any means reft on 
that point fingly, but upon a variety and combination, of circum* 
ftahces : that the authority of this cafe had alfo been cOnfiderably 
fhaken by a fubfequent determination, that of [^] the King v« the 
^Inhabitants of iS/0/A}f/^; which proved that a voluntary removal 
• merely would not affedl a certificate \ which could only be avoided 
by the feveral modes pointed out in the ad, \c\ot by fuchdeter« 
minations as were the clear and undoubted conftrudtiofi of it : that 
therefore, unlcfs there were fome ad, that amounted to a difcharge^ 
pr an abandonment txfthe certificate, no length of time or fuc- 
ccfliort of generations could, of thcmfelvcs, avoid it : that a certificate^ 
which had been adjudged to be a folemn acknowledgment like the 
coniizance of a fine, when left with a parifh, is a flatutable protec- 
tion againfl any fettlement to be gained there : that a pauper cannot 
fay, he will dcfert it : that in common juftice he dbght not to be 
permitted to fay fo ; unlefs he could, by fo faying, releafe the parifli, 
to which he is certified, ffom every obligation to which the certi^ 
ficate fubjefls them : that on the contrary the pauper, who has» 
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or by birth dtriycs^ a claim under it, may return whenever he fhall 1780. 
pleafe^ the pari(h cannot refufe to receive him, nor can they, unlcfs ^— ^s^-*' 
he becomes chargeable, remove him : that the conftrudlion con- r,-i^. Inha- 
tended for would deprive them of the advantage intended by the bitant* of 
aft, and expofe them to numerous mifchiefs : that, from their ideas ^^'^u^"^" 
gf fccurity on this fubjcdl, that caution, which was invariably uftd Sevehwe, 
with refpeiSl to all other poor, was never interpofed in the cafe of 
poor of this defcfiption j and that, even if they were not en- 
trapped, not knowing under the many and intricate circumdances 
that attend queftions of abandonment, what legal niceties might 
prevail, jfojaie might be deterre4 by the peril of cofts, from aflcrting 
iheir rights^ and removing a certificated pauper : that the prefent 
line was a plain and intelligible one, wit^hout refinement, and level 
to common underftanding ; but that if nice diflindtlons were ixi« 
trodueed, with thofe who were contentious and difpofed to opprefs, 
it would pfove an eternal fojurce of litigation. Is the period of ab- 
fence, that denominates it an abandonment, to be five or fifty years ? 
Or what iatermediate fpace ? Shall this be accompli fhed by living in* 
a neighbouring, pari fh and renting a patch of garden ground for the 
fubfiflence of a family, or by engaging there in a farm or manufac-^ 
tory ? And in what courfe of time can this be efFedcd ? Shall the 
confequences of refidence in another parish, depend upon its having 
happened upon a vifit or under the avocations of buQnefs ? Upon 
which; and how long necefTarily upon either ? That not only there 
could be no end to thefe Inquiries, and that to purfue the ftatutc 
was the only fafe guide; but that there could be no reafonablc 
caufe of complaint, no gravamen, on the-othcr fide; as no parifh 
was compellable to grant a certificate. That in this particular cafe , 
it was a ftrong circumftance, that the other parish uoderflood them- 
felves under an obligation to provide for the pauper ; and had. In 
the charader of their parifhioner, recommended him to the in«- 
firmary. 

Lord Mansfield. 

The principle has been long fettled of abandonment by djifuie: 
at leafl it is to be found in the cafe oiT^auntQu St. Mary ,Magdak^\ 
and the circumftances of this cafe fecm to me to be llronger than 
thofe in the Taunton cafe. Here the grand-father has a certificate, 
which in two years he deferts, and goes to his own pariih ; has a 
foh there, and does not return to Frampton, the certificated parifh, 
till feventcen vcars after, and then on fpecial bufincfis. Before he 
fo returned, the fon is hired and fervcs a year in Frampton. The 

O 2 , quelUon 
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1780. queftion then is, whether the fon went lo Frampton under the faith 
*— \^-^ of the certificate ? Certainly not. Frampton had never heard of 
r.v.,Inha- him: he goes there as an emancipated fon in his own right, and 
BiTANTs of acquires a fettlement by fervice. It (hall not be faid, that he came 
"^ upon^^'* under a certificate, abandoned by his father before he was born : 
Sbv£rni. and quo animo the pauper returns to the certificated parifh muft al- 
ways be confidered. It is material too, that in the Taunton cafp the 
court doubted, and did not determine the extent of the word 
** Family" in the adl, and whether it comprehended grand-chil- 
dren. 

Bul/er, J. It don't appear, that the court in the cafe of Spof-^ 
land meant to overturn that of Taunton. A mere going away in- 
deed (hall not avoid a certificate : but what abfence fhall have that 
tSt&, is by thofe cafes left open and unafcertained. 

Willes^ and jijhburft/]\x^ict%, concurring. 

Rule difcharged and 
Order of Seffions confirmed. 



j\faf?;. Rex V. Inhabitants of HarWood 

Jorthepur- TT^ W O }uftices rcmovc Jofepb Brown, Abigail his wife, and 

pofcof a fct- I ^i^^jj. child from the townQiip of Leeds, in the borough of 

laworcuftom Leeds, in the Weji Riding of the county of 31?r^, to the town(hip of 

will give va- Harwood, in the fame riding and county. The fcflions on appeal 

hSLgrwhich confirm the order, and ftate the following cafe: 

apparently. That the paupcr, Jofepb Brown, thehufband, in the year 1774, 

and in the being then a fingle man, and an inhabitant, as a fcrvant in huiban- 

w!Ts^^wt of dry at Harwood, wanting again to hire himfclf as a fervant in huf- 

a?ear. bandry, oflfcred himfelf at the Statutes Fair, at Harwood ^fotcfzid, 

where there is a cuftom for fervants to hire at the Statutes day, on 

the laft Monday in OSiober : but, not meeting with a maftcr there, 

he went to the market-town of Otley, (about eight miles diftant 

from Harwood,) where there is a different cuftom for fervants to 

hire by the year, at two different Statutes; one held on the Friday 

before old Martinmas-day, the other on the Friday next after old 

. Martinmas^ day i at which latter Statutes Fair they always hire till 

2 the 
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the old Martinmas-day following, which by the cuftom is confi- 1780. 
dered as a hiring for a year. That old Martinmas-day in the year ^>— -^v*^ 
1774, was on the Tuefday. That on the Friday following, being ^^'v. Inma-. 
the fccond Statutes Fair above-mentioned, the pauper hired with """^'*'^* ^^ 
William Pike^ to ferve his mother, Ann Firth, in Harwood, till the 
old Martinmas-day following : and that he did ferve her in Har^ 
wood till tl)e old Ma^tinmas-day following. 

Dunning fliewed caufe in fupport of thefe orders : and faid, as 
there could be no doubt, but that, if the pauper had been hired 
uAder the other cuftom of this place, he mud have gained a fettle- 
ment, it would be abfurd and unjufl, the principle not being new, 
and the cafe equally bond fide , to fay that he had not gained one 
here and under this : that if fettlements were to be favoured, and 
the fpirit of a contradt, affcdling that very right, made by a nume- 
rous clafs of poor people adling withoat advice, had been under 
other circumftances permitted to prevail againft the letter of the 
law, ** there could be no reafon that it (hould not in the prefent cafe : 
that from the day next after Michaelmas-day, ////Michaelmas-day/* 
which was the cafe of [a] the King a;, the Inhabitants oi Navejlock, 
neither in terms or in firidt legal conftruftion comprifed the period 
of a year, intire and compleat; and that this cafe was equally pro- . 
teAed by the cuftom of the .country : that, in the cafe of [^] the . 
King V. the Inhabitants of Neujlead, a hiring from Whitfuntide to 
Wbitjuntide had been holden fufficient ; and that •* duration for 
365 days is not the criterion of a good hiring." 

Fearnly, in fupport of the rule to qua(h thefe orders, infifted ^ 
that the a£t [c\ required a hiring for an entire year ; that, with re- 
Ypedtto hirings the court was always ftridt; and that in the conr 
ftrudtion of this a£t the cafes were uniform in ruling i that a re- 
tainer for a period, upon the face of the contract lefs than a year^ 
would not give a fervant his fettlement : that the authorities to this 
point were, [d\ Frencbam v. Pepper Harrow^ \e] Coombe and fFeJi^ 
woodbay^ [/] the King v. the Inhabitants of Wejiwell, [g\ the King 
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1780. V. the Inhabitants of SoutA Oemey^ and [ny the King v. the Inht- 

'— *'-^^^""*-' bitants of Newton : that the cafe of Naviftock Was by no means aa 

R. V. iwHA- authority to the contrary ; for, upon the principle that thcte can 

Harwx>od. ^ "^ fraction of a day, [^] the court vrcrc then of opinion, that 

under the terms, of the hiring the laft day was included : that, as to 

the King v. Newftead^ fuch hiring^ may prov« more or Icfs than a 

year : but that it did not, as here, appear to be lefs. 

Willes^ J. The queftion is, whether a hiring for three days lefs 
than a year is a hiring for a year within the meaning of this ad \ 
The cafes cited are againft it; and one of them, the King v. New^ 
tm is full in point even againft any cuftom for lefs than a 3rear 
having eiFed. As to the two cafes relied upon on the other fide« 
they do not contradidl this dodrine : the firft was a hiring from one 
moveable feaft to another ; the prccife duration therefore of the fer-- 
vice might probably have not been in the knowledge of either party 
at the time of the contract ; and it might have exceeded a year. In 
the Kiirg ^. Naveftock, the hiring being tUl Michaelmas, tlic law^ 
which makes no fradlion of a day, included that day, by which the 
year was com pleated : and the general doctrine laid down by Mr« 
FeArnly was there recognized by the court. 

jtfhburfi^ J. It appears very extraordinary to me, that an idea 
ccmld be entertained, that a cuilom, no older than King William, 
could controul an afl: of parliament. The cafe of Navefiock goes as 
far as it ought and I fliould not choofc to go further. 

BulUft J. There is no cafe in which a hiring, which muft x>c- 
ceiTarily be lefs than a year, has been adjudged to give a fettlcment ; 
tfnd it would be dangerous to make a new precedent of that fort. 
The queftion in the King v. Navefiock^ was, whether, on a hiring 
from the day after Micbaelmas^day till Michaelmas^ day ^ that day 
ihould be. hokien incluiive or exclolive? A cuftom is only 
material to explain the terms of a contradt, when ambiguous. 2a 
that cafe therefore it was allowed to have its weight : but all the 
cafes agree, that there muft be a hiring for a year.^ 

Lord Mansfield was abfent* 

Rule abfolute and both 
Orders quaOied. 
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Rex. V. Inhabitants of Heckmondwicke. jSTlX' 

TW O jufticcs remove Prances^ the wife of Abraham Prefion, The name or 
a foldier, and their child, from the townlhip of Batley, in ^^« i*tc tc 
the weft riding of the county cf Tork, to the pari(h of Heckmond^ kg^uJorSe 
V)icke^ in the fame riding* The fcffipns on appeal confirm the rate, and the 
order^ and ftate the following cafe : wrup^on of 

That — — Prefion widow, mother of the faid Abraham Preficn^ tenw^ bSag 
the hu(band of the pauper,' occupied a dwelling-houfe in the town- known to the 
(hip of Batley ; and was rated, and paid all aflcflments, till the tirtic JJJ^* ^^ 
ef her death, which happened on the i6th of March, 1778: that» nantb/pay- 
upon her death, the faid Abraham Prefion became tenant of the faid J?gg"n» « 
houfc, from that time until the year 1780 ^ and, during all that «»«»^^ 
time, paid all the aflcflments charged upon the faid houfe ; that it 
was know n to the pa rifli o fficers of B afky, Jthat the faid widc fw 

prefion was^ad ; and^tTiat the faid AbraSam was tenant andoccti- 

pier ot the laid^houfe : and, the aflcflments being produced, it ap- 
peared that the name of widow Prefion, was continued therein. 

Code// (hewed caufe in fupport of thefc orders ; and contended^ 

that, though it had been refolved, that to fatisfy the aft^ ^ ] a 

I a p auper need riot be ratyd by name^ and that a dciignation of his 

Iperlbn, fairly pointing him out to the parifli was fufficient, yet 

fuch dciignation muft appear upon the face of the rate, and is not 

to be collev^ed from collateral circumftances: and that there were 
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1 78 1, numerous inftances, in which the circumftancc of another pcrfon's 
v^-v*^— ^ name appearing in the rate defeated the fettlement ; and to this 
R, V. Inha- point he cited the cafe of [a\ the King v. the Inhabitants of Sarraf^ 
BiTANTs of r^j the King v. the Inhabitants of Bramjhaw, [c\ Solontongbam v. 
wi^^k^h"" Worplefdon in Surrey, \d\ the King v. the Inhabitants of Carjhal- 
ton; and he infifted upon the cafe of [^] Kinfarev. Kingswinford 
as in point : that, if the parifh officers knew of the mother's death 
and the pauper's occupation, yet as the pauper had never claimed or 
infifted upon being perfonally rated, it was no part of their duty to 
inftruA him in the legal requifitcs with refpeft to rating, for the 
purpofe of throwing upon themfelves the burthen of his mainte- 
nance : and that they had therefore, in the exercife of their difcrc- 
tion, purpofely continued the mother's name in the rate. 

Lord Manifield^ flopping Fearnly, who rofe in fupport of the 
rule to quafti thcfe orders. 

The cafe is fettled. There" muft be fuch a rating and paying under 
it, as (hew manifeftly that the parifh had notice. Here they did 
not rate a dead woman! the charge therefore could only have been 
made upon the perfon, whom they kne\Y to be the occupier. It is 
precifely the fame, as if they had faid ; *' late widow PreJion\*\ the 
pauper's mother : and then it comes exadly within a late cafe ; [/] 
where the words were : " late Lowbridges.^ 

Willes^ AJfoburJl^ and JBttZ/fr, juftices, concurring. 

Rule abfolute, and both 
Orders quaflied^ 
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1781. 

Rex V. Inhabitants of Sandwich, othcrwife Swannage, Baturday, 

^ . o Jan. 27. 

TW O juftices allow a rate of one penny in the pound for the j,^^ ^^^^^ 
relief of the poor of the parifli of Sandwich, olherwife Swan* wUinotquafli 
nage^ in the ifle of Purbeck^ in the county of Dorfet. a rate for in- 

Upon the appeal o( John Beamtjier znd others, occupiers of lands caufciKJufes' 
in the faid parish, againft this rate, their notice, amongft other and land are 
caufes, fet forth, *• That the rate was unequal and partial, bccaufe ''^^^^.^^ '^^ 

ir ■ n fi* n % n t \ a • P^*^'" *^ equal 

tenements and farms, ccnnfting or houfes, land, or ground, arc m proportion*. 
fuch rate or afleffinent charged and aflefled at one penny in the 
pound, and cottages or dwelling-houfcs at only three farthings in 
the pound : whereas fuch cottages, or dwelling-houfcs ought to 
have been rated and aflefled, on a par with tenements and farms, at 
one penny in the pound." 

The feflions quafli the whole rate and order a new equal aflTcflT- 
ment to be made j and ftate the following cafe : 

That it was proved, on the hearing of the faid appeal, that this 
was an aflxflTment of ^//^^e'w/y^ in the pound on the occupiers of 
lands, and three farthings \n the pound on the occupiers of cot- 
tages and dwelling-houfes, according to their then annual rents ; 
that, from the year 1735, ^^ ^^^ y^^^ ^77^^ ^ conftant diftinftion 
had been obferved, in rating houfes and lands, the former having 
always bcfcn rated in a lefs proportion to their rents, at the refpcc- 
tive times of fuch rating, than the latter ; that the land in general, 
in the parifli of Swannage^ is burthened with no particular charges 
that are not incident to land in general ; but that both lands and 
houfes are fubje(5l to the ufual repairs, and taxes, generally incident 
to each refpeiftively. 

Rooke being called upon to fupport the rule to quafh the order of 
feflions, contended ; that, on account of repairs and other incidental 
charges, nothing was in itfclf more rcafonable, or more generally 
received, then the praftice of rating houfes lower than lands : that, 
in confequcnce of what fecmed to be the opinion of the court laft 
year [^J, when th« fame queftion came before them from this parifli^ 
and alfo in confideration of the cuftom dated, the parifli had in the 
prefent rate revived that difliinSion : that the difference therefore. 



[w] R. a*. Butler. H. ao G. 1780. Ante, 93. 
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1 78 1, which the court had before faid, they could not compel the parifli 
< . >^^— i ^Q make, but which they intimated was reafonabic, had now been 

R. V. Inhh- made« 

BiTANTs of He alfo objedled in point of form, that the notice of appeal was 
othei^ife" too general, and that it ought to have fct out nominatim the par* 

SwANNAci. ticular houfes, which v/ctc unJer-rated^ and the particular lands, ' 
which were over^ratedi or that the relief granted ought to have been 
lefs general ; and that the fums, aiTefled upon the lands, ought to 
have flood affefTed, and the fums affeflcd upon the houfes ought to 
have been increafed : that the rate therefore might on this notice 
have been amended, and confequently ought not to have been alto- 
gether quaflied : that the juftices are prohibited from fo doing by 
St. 17. G. 2. c, 3. s. 6. and that it has been fo adjudged in the 
cafe of [tf] the King v. the Inhabitants of Witney^ and \b\ the King 
*v. the Inhabitants of JR/;7^^^; that, in coniideration of confe* 
quences, the court will incline in favour of rates : that, if quaflied, 
all the money coUeAed under them muft be refunded; and, if co- 
ercive meafures have been ufed, trefpafs lies againft the pari/h 
officers. 

JDunning, in fupport of the order of feffions, inMed ; that there 
was nothing in the order, wliich imported that the feffions did not 
ad'upon other oonfiderations than merely the comparative value or 
rent of lands and houfes : that the court never had or ever will lay 
down any general rule for afTefling lands and houfes : that the juilk 
proportion between them muft ever depend upon local circum- 
flmceft: d^at in this pariih there exifted circumftances, fuch as 
would well warrant an equal aileflmeat of each fpecies of property : 
viz, that nine-tenths of the burthen of the poor arofe from the 
boufes : and that the rate could Bot be amended, as the objedlioa 
went to every name in the rate. 
Lord MansficU, 

The court has certainly laid down no general rule as to the mode 
of ftfleffing boufes and land. They ces: tarn ly could not lay down 
asy fuch ruk either one way or the other. The proportion in 
which they refpedtively contributei muft ever depend upon local 
circmnftafices : aod if nine-tenths of the burthen arife from the 
boaiies, fuch circumftance was fufEcient to influence the judgment 
of tbe court below in adjufting that proportion. The objection 
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and therefore they could do nothing but quafh the whole, 
Willes^ Jjhburji^ and £«//?r, jufticcs, concurring. 
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he regoes alfo unavoidably to the whole rate ; for it is throughout 178 1. 
made by a rule and proportion which the juftices thought unequal, ^— ^v*^ 

R. <». I^ HA- 
BITANTS of 

Sandwich 



Rule difcharged, and the 
Order of Seflions, quafliing the 
Rate, affirmed. 



otherwife 

SwANNACiE. 



Rex V. Inhabitants of Nympsfield. 

TW O juftices remove Hannah Lloyd and her child from the 
parifli of Avening in the county of Gloucefier to the parifli of 
Nympsfieldy in the fame county. The fcffions on appeal confirm 
the order, and ftate the following cafe : 

That John Lloyd^ was hired to Lord Ducie, who refided in the 
parifli of Woodcbejler^ at Cbrifimas^ 177 1, as a game- keeper. That 
he lived the year in that fervice, and lay over the ftables belonging 
to his Lordfliip's houfe ; which ftables were in the pari& of 
Nympsfield in the faid county of Gloucefier^ where fome of the other 
men fcrvants lay : that at Cbrifimas^ 1772, he received his year'a 
wages and continued in thef fame fervice under the iaid hiriog tiU 
Lady^ay^ 1773, when he quitted his fervice : that in the month 
of February^ ^773> ^ married Hannah^ his now wife, who refided 
with her father in the parifli of Avening, an adjt)ining parifli ia the 
faid county : that, the faid John Llaydhy at Avening the greateft 
part of the laft 80 days before the time of his quitting his (kid fi:r^ 
vice, withobt the privity or confent of his Lordfliip or knowledge 
of his houfe-^fteward ; who faid, had he known thereof, be would 
certainly have acquainted his Lordfliip therewith. 

Baldwin had moved for the rule to quafli thefe orders, and now, 
Clyfford admitting that he could not diftinguifli this cafe from that 
oi\a] the King v.. the Inhabitants of l&^r. 

Per curiam^ 

Rule abfolute and both 
Orders quaflied« 



Feb. 8 . - 
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Rex V. Inhabitants of Corhampton. 

TW O juftices remove Maria^ the wife of Richard Gcodiff^ 
and her three children, from the parifli of Croydon, in the 
county of Surrey, to the parifli of Corhampton in the county of 
Hants. The fcffions on appeal confirm the order, and ftatc the 
following cafe : 

Richard Goodiff^ the huftand of one, and father of the other pcr- 
fon removed, was originally fettled at Corhampton \ in 1769, came 
to Croydon^ and there rented a houfe at 4 A \os. per annum. On 
the loth.of "June^ i773> ^^ overfcers, &c; made a rate of 2 s. in 
the pound, /r^i^/. 



Rent. 




Occupiers names. 


Sams afTe/Ted. 


£.4. 


CLC. 


Richard Goodiff. 


" 



The overfcer on the 2 2d demanded of him for the rate 8 x., de- 
claring he was aflcflcd that, fum for the relief of the poor : the 
pauper, Goodiff, objcdted to the payment thereof, alledging he was 
not a parifliioner. The overfcer opened the rate book, fliewed him 
his name therein ; and threatened to diflrain for the 8 j., if he did 
not pay it. Goodiff, on this, paid the money diredlly. In the 
afternoon of the the fame day the ovcrfeer returned, with the veftry^ 
clerk, and offered to return the money, alledging that he had taken 
it by miftake. GWf^'refufed to receive it. The overfcer however 
left it, and went away ; on which Gcodiff threw the money after 
him. 

It was admitted, that Q^C. meant, ^are certificate. 

Mingay flic wed caufe in fupport of thcfe orders ; and contended, 
that though in all the cafes, which have turned upon thedefcription 
of the pauper upon the face of the rate, the court has inclined in 
favour of theperfon defcribed, yet here there was neither any rating 
in point of fa<St, or had there ever been on the part of the parifh an in- 
tention to rate the pauper : that the rate remained in blank to this day : 
that the error of their officer, which he attempted the fame day to cc^r^ 
2 rcdt^ 
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rc6V, ought not upon principle to conclude the parifli ; and that it 1781* 
had been fo adjudged in the cafe of [a] the King v. the inhabitants ^^-^-v*-^^ 
of Warblington ; in which cafe it was alfo determined, that no fet- R- 'v. Inha" 
tlement could be gained by the pauper; as ** the -rate was left in^p^'^''^^ ^ 
blank during the whole year and no fine fet againft his name." ton. 

K^'rby S., in fupport of the rule to quafh thefc orders, infifted ; 
thet the not finding of the particular funa aflefled, in its proper co- 
lumn, was immaterial ; as, by reference to every other part of the 
rate, its trueconftrudion and the intent of thofe who made it, were 
obvious : that as the pauper's name appeared upon it, the flyle of 
the rate would alone have fupplied this omiflion ; for it was dated 
to be a rate of 2s. in the pound: but that the rent of the pauper's 
houfe was alfo corredly ftatcd in its proper pkce ; and that the 
whole together amounted to as full demonftration, that the pauper 
was, as that no other perfon could be, rated : that, as to the objedlion, 
that the pari(h did not intend to rate the pauper, it is no part of the 
duty of the pariftiioners at large to do this j but that it is the pe- * 

culiar province of that officer, who in this cafe adlually had done it > 
and afterwards enforced the payment: that, as to the cafe of 
Warblington^ it turned altogether upon fraud ; that the pauper had 
ufed milVeprefentation ; and the tranfadtion having been twelve- 
months after the rate made, and when the officer adled under a dif- 
ferent appointment, that it was confidered as the adl of an unautho- 
rized individual; and not an a(fl of office, and fuch as would con- 
fequently bind the pariih. 

Lord Mansfieldy (flopping Palmer^) 

There is no queftion at all. It is (hewn that the cafe of Warb- 
lington does not apply. Here is a rate made, and the title of it is, 
*' a rate of 2 s. in the pound." There is a column, afccrtaining 
the rent ;. and the moment you fix the rent, you fix the proportion 
of the rate; for the fum to be aflcfled is a confequence^ What is 
the infcrting of his name, but rating him ? And for what purpofe 
is his name fo inferted ? To denote he is to pay. Then has he paid ? 
Yes, and againft his will. After this^ the pari(h officer (hall not be 
permitted to fay : ** I have thought better of it fince the morning i 
take back your money, for you Ihall gain no fettlement here." 

Willes^ AJhburJly and Ruller, juftices, concurring,. 

Rule abfolute and both 
Orders qua(hcd.. 
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saturdmy. Rex. V. Inhabitants of St. Michael in Bath. 

May 5, 

^WO juftices remove John Freeman and Elizabeth his wife from 
the parifti of Walcott^ in the city oiBafb, in the county of iSc- 
merfet^Xo the pari(h of St. Michael^ in the fame city and county. The 
feflions on appeal confirm the order, and ftate the following cafe : 
Aninfolvent, T'^^* ^^ paupcr John Freeman being intitlcd to two freehold 
conveying his houfcs in Walcott^ onc of the value of 28 /. a year, the other of 26/. 
whole cftate ^ year, in 1778 conveyed them to truftecs by indentures of leafe 
payment of ^"^ Tcleafe, dated the 6th and 7th of March, 1778, in truft to be 
his debts, fold, and the money arifing from the fale to be paid, firft in dif- 
d^bts'^af the ^^^''g® ^^ ^^o mortgages due thereon amounting to coo/., after- 
time of the wards to his other creditors rateably, and the furpius, it any, to him, 
hearingof hJs exfecutors, adminiftrators, and afligns : — It appeared alfo, that 
atielT, ap-' ^^ houfcs Were both let to other pcrfons at the time of the con- 
pearingtoex- veyance, and the pauper then refided in a public-houfe, in the pa- 
fueofhl^^^^^ rifti of St Michael, at the rent of 40/. per annumi which he had 
tate, cannot" occupied fevcral years, till he failed ; that, afterwards, one of the 
by arefidencc houfts becoming void, the truftecs having the poffcffion and the 
tate? ac^ufe ^^7 thereof, employed one Betty Farrant, then a lodger in the 
a fcttlement, p^uper^s houfe, to clcau the faid vacant houfe, and paid her 3 j. for 
Much lefs can h^r fo douig, and delivered her the key for that purpofe; which (he 
feffion of hU f^^^ Betty F arrant having done, placed the key in the bar of fuch 
cftate has faid public-houfe amongft fome other things of her own, which (he 
ed'b °hlm"" ^^P^ x\itxt ; intending afterwards to re-deliver the fame to the faid 
coiiufneiy truftecs : but the pauper's wife, took the faid key from thence, 
*^f ^i^'entiy. and took the poflTeffion of the faid vacant houfe, and, with her huf- 
band, hath continued there ever (ince to the time of removal, being, 

in 
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in the whole, one year and three quarters : that one of the truftces, 1781. 
feeing her carrying her goods thither, gay? her notice that flic was v--nr**-' 
doing wrong, not having the confcnt of cither the truftees, or credi- r.«,. Inha- 
tors to go thither : to which flje replied, *' I am going to my own bitants of 
eftate, for I and the children can't lie in the ftreet,'' That the prc^^'^^^f^ 
mifes have not yet been fold by the truftees ; that the value there- 
of was proved to be about 650/. at prefen.t, but at the time of the 
conveyance were fomething more ; the debts owing by the pauper, for 
which fuch Iruft deed was executed, including the two mortgages^ 
are 881 /. and upwards ; that it doth not appear on the deed how 
the annual rents were to be difpoicd of until the fale fliall be made. 
Dunning and Burrough fliewed caufc in fupport of thefe orders ; 
and Burrough contended, that th.e pauper had no fuch property in 
Wakott^ by a rcEdence upon which he could acquire a fettlement : 
tjiat it was meant by the conveyance to deveft him of every thing 
ai)d to give the whole to the truftees for the benefit of his creditors : 
that he had no beneficial intexeft, no poffibility of a furplus; be- 
caufe it is found in the cafe, that his debts exceeded the value of the 
premifes : that the fadt compleatly Ihut out the prefumption of a 
tefuking truft : that the operation of fuch a claim of property if 
admitted^ would be to defeat the conveyance, and make him a£t 
contrary to his own deed, that, if the pauper could legally claim a 
fettlenoent here, by the fame rule after a refidence of 40 days, the 
creditors might alfo, as many of them at leaft as the boufe would 
hoJd : that it was faid on the other fide, that this cafe might bo 
compared to that of a perfon intttled to adminiftration, and reiident 
upon the property fo claimed, without adminiftration granted^ and 
that fuch might be faid to have an equitable eftate : but in anfwer to 
this he cited the cafes of \a\ the King v. the Inhabitants of TVid-- 
Vfortby^ and [^} the King v. the Inhabitants of Cold AJhton^ as 
proving that a mere title or equitable claim is not fuch an intereft as 
will give a fettlement : that though it had. indeed been thrown out 
in this laft caie, that there might be a difference in the cafe of a 
j(&/^ next of kin 5 yet that, in the cafe of \c\ the King %;. the Inha- 
bitants of Painfmick, that point feems to have been fettled other- 
wife : that it was the cafe of a widow, whofe dower was not af*^ 
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figned; and the court held that (he could not under fuch circum- 

flances by 40 days rcfidence gain a fettlement ; ' and that this feemed 

R, V. Inha- equally to conclude againft the claims of a folc next of kin. 

StJ^^HAEL Lord Mansfield. This cafe at firft ftruck me as being like that : 

in Bath, but I takejt^ before adminiilration fuch next of kin does not gain a 

fettlement. \a\ 

Burrougb. The cafe of [^] the King v. the Inhabitants of Nat-- 
land^ which will be infifted upon on the other fide, was an extra- 
judicial opinion upon the circuit; and when before this court, went 
ofFwithout argument upon the point : that in that cafe the whole 
truft was for the benefit of the children, one of whom the pauper 
was ; but that here the truft was not at all for the benefit of the 
pauper, Jbut wholly for that of the creditors : that even if the pau- 
per would otherwife have had a right to refide upon the prcmifcs 
till the truftees had fold them, here his refidence was under a pof- 
feflion acquired by fraud : and that as the law was clear, that a par- 
ty fliall never avail himfelf of his own wrong, fo neither (hould the 
pariHi of St. Michael^ who fet up a right under the pauper, avail 
themfelves of his own wrongful adl. 

Dunning. Confidering the objeft of this conveyance, the fi- 
lence of the deed upon the fubjcfl: of the intermediate profits, 
founds the ftrongeft prefumption, that the whole legal and equi- , 
table eftate was meant to be paflcd : every poffeflbry right and title 
to enjoyment. 

Gould ^LTidi Morris t fupported the rule to qua(h thefe orders. — 
Gould infifted, that the truftees here had no beneficial, and the cre- 
ditors no legal intereft : that the creditors had no jus in re^ but were 
only in the fituation of next of kin without adminiftration : that 
the beneficial intereft was certainly in the grantor till fule : that 
.the conveyance to the truftees was fubjeft to a mortgage : that it 
was clear, that a mortgagor in pofl!efllon could acquire a fettlement j 
if then this mortgagor could gain a fettlement againft his mor.t- 
gagee, why fliould he not againft his truftee ? That though it is 
ftated, that the debts now exceed the value of the eftate, yet, that 
the cafe does not find, that they did fo at the time of the convey- 
ance made j that if it had, that eftates are often mortgaged for more 
than they are worth, but that thefe are private tranfaftions, into 
which this court can't enter : that, if the truftees made no profit 
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•fthe eftate for the benefit of the creditors, the benefit and ufe of 1781, 
it would refult to the pauper : that being in pofleflion of his Ui-nr— *^ 
own, the pariQi could not remove him : that an adion for ufe and R. -r. Iitha- 
occupation would not lie againft him : and that the truftees could «'\jj^^* ^^ 
not, till after a fale, have fupported an cjcdlment againft him : and in Bath. ^ 
be cited the King v. Nailand as in point. 

Morris alfo infifted^ that an equitable intereft is the fame as a 
legal one to the purpofe of a fettlement : (Lord Mansfield. Un- 
doubtedly fo.) and^hat the pauper by refidence upon fuch a pro- 
perty of his own had here acquired a fettlement : that he had con* 
veyed away his legal eftate by deed i which is precifdy the fame 
thing as a mortgage. What difference is there then between the 
truftee and a mortgagee ? Their (ituation mufl be the fame; and 
till an adual fale, the furplus mud be the pauper's : that, if fb^ the 
poiTeflion of thefe premifes, not ufcd for any purpofes of the truft^ 
muft clearly be a furplus : that this cafe was not like that of the 
King V. Widworthy : becaufe, where there are many next of kin» 
till adminiftration is taken out, no one has any title either legal or ' 

equitable ; and where there is one only, from what dropped froni 
the court in the King v. Cold AJhton^ it feemed, that fuch would 
gain a fettlement : that in the King v. Fain/wick^ when, upon the 
ground of its being an equitable eftate, he » endeavoured to fupport 
the widow's claim to a fettlement, he was told, that dower was 
barely a right of adion, and that (he was a trefpafTor : that the pau« 
per here might at any time have faid to the creditors : *' Here is 
your money : the truftees (hall not fell ;" that the truftees, until a 
fale, could not have fupported an ejectment againft their ceftuy que 
truft \ for the conveyance to them Vas only for the purpofe of a 
fale : that afterwards indeed, that upon a fale, the vendee of the 
truftees might ; but that no other perfon could. 

Lord Mansfield. 

If a man reiide forty days upon his own, he gains a fettlement. 
The queftion therefore is, whether this pauper did fo or not ? 
whether the property was or not his own ? In judging upon thefe 
qucftions the court has always gone upon the real fubftantial right 
and truth of the cafe, independent of the form of the conveyance. 
If then the eftate be fubftantially the pauper's property, whether 
the title be legal or equitable, whatever the exterior of convey- 
ancing, this is fufiicient ; and therefore, in the cafe of a mort- 

• CL gage. 
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gage, either the mortgagor or mortgagee in pofleffion may acquire 
a fettlement : the mortgagor may, for the mortgagee, whatever the 
R. ^. Inha- fortn be, has no more than a chattel : the mortgagor is the real 
BiTANTs of owner, and has, in equity, the property of the land. Whatintereft 
St.MicHAiL fjjgjj has the pauper here ? He is not a mortgagor ; but an infoU 
veot, who makes an immediate conveyance of all he has in the 
world to truftees for the benefit of his creditors* 'Tis true, the 
deed fays, that the furplus, if any, (hall be paid to the pauper; but 
the cafe ftates, that his debts greatly exceed the value of his eftate^ 
At moil then he had but a chance of fomething; and the fad upon 
enquiry (hew$, that it is nothing. This differs moft materially from 
the cafe of a mortgage. A mortgagor has an interefl, and, by the 
yery nature of the contracfl, a right to poflcflion till default made, 
and an ejedtment brought. After the mortgagee has got poiTeflion, 
he too may gain a fettlement. But here the pauper has no right 
to continue a moment upon the eftate. But there is ftill another 
and a ftronger ground. The truftees were in the adtual pofTefiion; 
and this poiTeiiion, by means of a fraud pradifed upon their agent, 
was wreded from them by the pauper. 
Bullet, j. 

To make this like the cafe of a mortgagor, to which it has been 
compared, a cafe muft be fhewn, in which the mortgagee has beeti 
in poiTeiiion and has lofl it again by the fraudulent entry of the 
mortgagor. 

WilUs and AJhburft^ juilices, concurring. 

Rule difcharged and both 
Orders affirmed. 



FiJiiht cafeof the King a/« tKe Inhabitants of Wivelingham. Tr. 2j G. 3. 1781. poft. 
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Rex. V. Inhabitants of Northficld. ff^e^ne/^^j. 

May 23. 

TWO jufticcs remove Abigail J ones ^ the widow of Jofepb Um\tLgt% 
Jones^ from the parifti of King's Norton^ in the county of ^*"g ^**^ *^^^ 
Worcejter^ to the pari(h of Nortbfield^ in the fame county* The chapels n^ 
feifioqs on appeal quafh the order, and (Ute the following cafe : having cha* 

That the pauper, Abigail Jones, being, whilft fole, a fettled \vi- SffanS 
habitant at Kings Norton, in the year 1775, intermarried with Jo^ to them, and 
Jhph Jones, a fettled inhabitant at Nortbfield, at Brier /y-ffillcheiptl, »« which 
^ in the parifli of Kingfwinford, in the county of Stafford % which, ^^^l^^^al^^ 
erected in the year 1765, v/as then duly confecrated ^ and in which though they 
divine fervice had been publicly and regultrly celebrated ever fince j ^*^* *^'ws(h 
and wherein banns of marriage had been often publiftied, and rtar- ^l^Ixk^up^H 
riages celebrated previous to the marriage in quedion : that the faid ^^ conftruc- 
chapel was a new one, cre<ftcd fince the marriage ad ; and not vofd^^and n^<i 
ereded on the foundation of one that was ancient 5 and no a6t of fettiement 
parliamentobtained for ercdling the faid chapel, or for celebrating caaJjcgaiacif 
marriages there. ^ **" crticm. 

Bearcroft (hewed caufe in fupport of thefe orders ; and having 
ftated, that this was a queftion upon the conilrudlion of the ift and 
8th fcdion of \a] the St. 26 G. 2. c. 33., commonly called the 
marriage adt» contended ; that upon the fads dated in the cafe^ this 
was a legal marriage : that though, in the cafe of [^] the King v^ 
the Inhabitants of Prejion near Faver/fjam^ it had been adjudged 
that the feflions, without any previous fentence of the fpiritual 
court, or having the parties before them, might in this collateral 
way inquire into the validity of a marriage, entered into in direA 
contravention of this adt, yet, that the terms of this finditig muft. 
fatisfy the court, that the prefent cafe did not fall within the pro- 



[a] By f- 1,, i! is enabled, " that, from and after the 25th of March, I754, all banns' of 
m&trimony fhall be publiflied in the parifli church or in fome public chapel, {in nubicb public cba^ 
pel, banns rf mairimcwf have bun v$u ally publijbed) of or belonging to the parifh or chapehry 
w herein the perfons to be married fliall dwell ; and by f. 8, that, if any perfon (hall, (from or 
afler the date above-mentioned) folemnize matrimony in anv other place than a church, or 
public chapel, where banns have been ufually pnbliihcd, unle(s by fpecial lic«nce, (ic. tvery 
perfon knowingly and wilfully fo ofTendine^ l^c, (hall be deemed guilty of felony^ (^r« and all 
marriages folemnizcd (from and after, (Jr.) in any other place than a church, or fach public 
chapel, (unlefs by fpecial licence, b' c.) JhaU bi null and ifoid to all intents aadpnrp6/es what/o" 

[b] M. 33 G. 2. 1759. Burr. SettU Cafei, 486. Fidt alfo 1 Blackft* Rep. 192, 

0^2 vifioni 
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vifions of It ; and that this finding would warrant them in making 
a conftrudlion, which would fupport, as it was their avowed wifh 
R. V. Inha- at ail times to do, the fettlement of the pauper and the adt of the 
* North- ^^ ^^"^^ bclow ; and at the fame time prevent thofe heavy penalties, 
FIELD, which muft otherwife attach upon many innocent and rcfpedable 
perfons, as well at other confcquences that muft deeply affed the 
peace of numerous families, and probably of many that were yet un- 
born : that the cafe exprefsly found, that banns have been pub- 
lifhcd and marriages celebrated in this chapel often: that the im- 
t port of this word might be well confidered as equivalent to that 
of the word ufually, the phrafe of the a<ft : that the ufe of a chapel 
for purpofes of this fort could not be fuppofed fo regular and coaftant 
as that of a mother church i but that the a£ts done there were bond 
Jidcy and as free from all imputation of fraud and concealment, the 
objedt at which the provifions of this ad: were aimed, as thofe 
done in the parifli church : that, if this were fo, the only remain- 
ing doubt was, whether the word ** ufually* in found conftrucftioA 
muft be referred to the time of celebrating the marriage in queftion, 
or to the time of pafling the aft ? that this adl was generally under-^ 
flood to have been drawn by a very eminent perfon \a] ; That, had 
it been his intention to confine the celebration of thefe rights to 
buildings at that time ufed for thofe purpofes, it muft be prefumed, 
that he would not have failed fo to pen the a<5t as to take in his 
object ; but that this cafe had been left at large, as plainly not 
within the mifchief or policy of that law : that, as the firft mar- 
riage celebrated in this chapel could not be fupported, fhould it be 
afked, at what precife period the illegality of fuch afts performed 
there ceafed, and their legality became eftabliflied, it was fufiicient 
for him to fbew, that at the prefent it muft be taken aseftablifhed 
by ufage i that ufage having been uniform from the time of its 
credion. 

Wallace, Attorney- General, and Batt^ in fupport of the rule to 
quafh thefe orders, infifted ; that all general and conjedural rea- 
ibning upon the policy of the legiflature in framing this aft were 
altogether excluded by the exprefs words of the 8th feftion ; which 
declared all marriages, not folemnized in places where banns have 
not been ufually publiflied on the 2^tJb of March 1754, to be void : 
that a fucceftion of illegal afts could never be made a foundation of 
legal title : that no length of time, no cuftom could ever make that 



|n] Lord Hardwickc. 

law. 
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law, which originated in opposition to the provlfions of the law : 1781.' 
quod ab initio nan va/ety traBu temporis nan convakfcit : that it fpoke '-•v^^ 
fo plain, that no one could pretend not to underftand it: that, the R'^* Inha. 
. earncft debate and difcuffion, that it was ftatcd on the other fide to °*I^''!1 ^^ 
have undergone, had fo univerfally diffufed the knowledge of its field. 
provifions, as to make it ftill more unreafonable to afFc6t an igno- 
rance of it: and confequently that it was much lefs likely to entrap 
than any other prohibitory law: that, therefore it ought on every 
principle of juftice and good fenfc to receive the fame conftrudion 
now, as if the cafe had arifen the day after the law had paffed : 
that fuch was the received conftrudion of the adl, was evident from 
the line of condudt purfued in Lincoln s-- Inn j Gray' s-Inn ^ znd oihtv 
chapels ; where, though marriages had ufually been celebrated in 
them before, upon the paffing of this a<Sl the pradlice was difcon- 
tinued ; and that it would be abfurd to give a better fituation and 
larger privileges to a chapel, creded fince the date of the adt 5 and ' 

in which the ufage itfelf was not of fo decided a character and fo 
correfpondent to the requilitions of the aft. 

Lord Mansfield. 

For a great while I was very much averfe,.in fuch a queftion, and 
between fuch parties, from making a decifion : but upon confide-^ 
ration I have thought otherwife. If there has been error, and ill 
confeqaences muft follow, we ought to put a ftop to it as early as 
pofiible; led it ihould pafs as if a doubt had been entertained by 
the court, where they had no doubt at all. And were the error 
under fuch circumftances to beperfifted in, a reproach would juftly 
lie upon the court for not having declared the law. To be fure 
there may be irregular ads, that length of time will curej and this 
ftatute does not take away the evidence of prefumption arifing from 
cohabitation : but where the evidence is clear, that any of the le- 
I gal requifites are wanting, the marriage muft be void. I remember 

in the cafe of the Savoy chapel, the minifter, after the paffing of this 
ad, perlifted in defiance of it, to celebrate marriages there. He in- 
i fifted that he had a particular privilege of marrying without a Ji- 

' cence \ and availing himfelf of a difpute then fiibfifting between the 

crown and the dutchy of Lancafier, (heltered himfelf fometimcs 
under one and fometimes under the other. He had married many 
hundreds in the year; but it was neceflary to interpofe and check an 
evil, which muft otherwife have in great meafure defeated the ad: affd, 
when Attorney. General, I profecutcd and convidcd him. The in- 

2 terpofition 
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1781. terpofitlon of the legiflatare [a] may confirm the marriages cele- 
^— v-*^ brated in thii chapel ; but the aA clearly meant churches or cha- 
*T^wTs"of P^^^ exifting tf/ t6e time, and in which banns were tAen ufually pubj- 
North:. li(hed. It alfo fpeaks [A] of ** the church or chapeU of or belong- 
ing to the parifli or chapelry^ within which the ufual place of abode 
of one of the parties has been &c/* ; meaning fuch chapels as have 
a diilriA annexed : and there is no fuch chapelry here. If, as is ad- 
mitted^ the firil marriage was bad, fo mud every fucceeding one be. 
A number of tnftances, all void, cannot make a foundation for a 
legal ufage. This cafe comes diredly within the provisions of the 
ad, and the marriage is void. 

Willes^ AJhburft^ aod Butter^ juftices, concurring. 

Rule abiblute, and both 
Orders qua(hed. 



\a\ In confeqoence of .dut ja^;aient an a^^ 21 G. 3. c. 53. pafTed, giving vnlidity to all 
marriages already had or to be folcainized' before Auguft 1, i/Su in all churches and chapek 
erected iince the S^ 26 G. 2« c. 53. ; and indemnifying fuch clergymen, as« before the xoth 
•f 7%» 1781. » had (blemnized fuch marriage$. 

[A] Sea.. 4. 



T 



Wiinf/iaj. Rex V. Inhabitants of Hulland. 

May 23. 

^WO juftices remove "Jamei Bently, Elizabeth his wife, and 
their two children, from the liberty of Hulland, in the 

county of Derby, to the parifh of Bradley^ in the fame county. 

The feilions on appeal quafh the order, and ilate the following 

cafe: 
miJtofafcr- T^^^ ^' Wbitfuntide, 1768, the pauper, who was then a fiogle 
vant»whohas man and a blackfmith, hired himfclf at Hulland for a year to 
in his annual Jo/epl> Copejiick, blackfmith, who had a houfe and {hop at Brad^ 
fcMj^inhabi- Ay» ^"^ another houfe and (hop at Hulland -, and who refided oc- 
tant for forty cafionally at each place 3 but whofe family reiided conftantly at 
S^^iiSe!" BrtfiAy; and that the pauper ferved the year— That the pauper 

is determined 

by the kft day's legal inhabitancy in any of thefe parifhet. 

3 worked 
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worked at the {hop txHulland^ and lay there five nights in the \j%i. 
week during (he year, except three weeks together in the latter v-.**^r— * 
end of February and the beginning of March in 1769 5 and fome- f,VTN^T$"of 
times a night or two befides, whert he lay at Bradley ; and, on the HuiLAKi). 
Saturday and Sunday nights the year through, he generally lay at 
Bradley^ and never at Hulland on thofe nights; that the pauper 
never refided forty days together at either place, but he rcfided 
more than forty days at each in the year 1 and the lad two nights 
of the year he refided at Bradley. 

Dunning and Coke fliewed caufe in fupport of the order of feflions ; 
and infifted, that by the a€l of the 13 & 14 of Car. 2. c. 12. which 
was an explanatory law, fervants were to be removed to the place^ * 
where they were Iqft \tg2\\y fettled for thefp^ice of forty days : that 
a fervant is fettled, wherever in fuch fervice he inhabits for forty 
days, whether they were fucceffive or not : that the feflions had 
, tlierefore, under the circumftances of this cafe, purfued the only 

legal courfe in their power; which was, counting backward from 
if the end of the fervice, and fixing the pauper in that parifh, ia 

\ which they firft found him by that rule to have been a legal refi«> 

dent as a fervant for forty days : that in the cafe of [a\ the King 
i;^ the inhabitants of Lowefs, which would be relied upon on the 
ether fide, it was fo far from true, that the qircumftance of the laft 
day's refidence was the principle that had governed the decifion^ 
that it did not appear from the report ijpon what ground the court 
had gone; but that a much better grounid of decifion was fuggefted 
in the cafe : viz. that the pauper refided mofl; part of the latter 
fart of his fervice in the parilh, in which he alfo happened to 
nave lodged the lafi; night : that the pauper here had lodged the 
greater part of the whole year in the parifl), in which he had not 
lodged the laft night : that it was not only contrary to the provi*- 
iions of the a£t, but that it appeared irreconcileable to commoa 
I fenfe, that the lad day of the year fpent in one pari(b» whei> the 

; inhabitancy throughout the whole year had been in a fhiftiog ahd 

fluAuating ftate between many pariihes, fhould attach upon and 

I [ fix the fettlement ; and that, if the firft thirty-nine days of the 

year were fpent in the pariflx of ji, and every otberi except the laft^ 

I I in that of B, that the laft day, which at fuch an interval barely com^ 
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{«] E« 16 G.J. 1776, BojT. Settl. Caf. 815. 
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178 1 ♦ pleated the number of forty, (hould fitigly be more effedual thaa 
K ^.^^^j ^j^g whole antecedent peri ody confiding of fo many unbroken forty, 
R.v, Inha- days. 

BiTAWTs of Ba/guy, in fupport of the rule to quafli ihiso rder, infifted ; that 
ULLAND. jj^^ argument, which it was faid the cafe of the K. v. Lowefs fup- 
plied, and which had been now advanced for the firft time, viz. the 
reiidence of the pauper for the greater part of the year, could not 
be material; it having been adjudged, in the cafe of [a] the K. v. 
the Inhabitants of Hed/br, that a fetllemcnt may be gained in a 
place, where not an hour's fervice has been performed : that the 
circumftance of the laft day's refidence was the principle, upon 
which the court determined the qucftion in the K. v. Lowefs : 
^hat this was the point, upon which the counfel on the other fide 
had refted this cafe; and that the counfel for the parifli of Lowefs 
felt the weight of the argument, was evident from the manner in 
>vhich he attempted to evade it; viz. by his preffing upon the 
court that that fad was not positively alledged in the cafe : but 
that this cafe was in point : that the ground was, that as it was un- 
queftionable that the fervice^ though at different times and places, 
is dill the fame fervice, and, as it had been admitted that that fer«« 
vice need not be fuccefllve, need not be all at the fame time, the 
court mud then conne<5t the lad fervice with the drd; and confer 
iguently the fettlement, if there has altogether been a refidence of 
4^ve forty days, is where fuch laA fervice was performed, 
Willes/]. 

In a cafe like this it is abfolutely nec^iTary that fome leading cir* 
cumdance diould be feledted ; and condituted a governing principle,* 
Mr. Dunning has produced no authority in fupport of his poiitipn^ 
that the larger portion of time . in any part of the year {^] ou^ht 



, [a] Tr. 18 G. 3. 1778. AnU, 51. . . . - 

\b'\ In the King 1;. Lowefs, the pauper, when he firft came into that pariih, continued tore- 
fide there for more than helf of the entire year ; and yet thisr, the laft day having been ferved 
olfesurhcre, was not tkooght fn^ident to-fix^him as anJnhabitaQrtlien. JfioMf J. indeed at£^ 
inclined ^o think, thfttthe pauper was iettled In that pariih s that bein^ the.onlj filace, in^vhidi 
a continued forty days appeared to have been icrv^d : .but he afterv/ards cone urred"^with't hie 
QDtirt in adopting thf principle, upon which the cafe had . been argued ; and whicK- ha$ 
been recognized i^i the cafe of the. King a;, thp Inhabitants oi I'v^Jlen, E. 23 Gk 3. 1^83, poft* 
In cafes where an annual fervice conhfts of refidences made up of broken and detached pe- 
riods of tioac ijulifi'ei:enjt.pariihes, ifupt>n the qucftion of fettlejnent the duration of each point. of 
time in each pr.rifh were to be minutely difcufied, each of fuoh points of time would be in the 
nature of a diftindl ifTue, It feems therefore that the. number and expei;ice of witneiTes, ^tlie 
additional uncertainty of the event, and the invitation, which the calculation and adjuftmenf of 
fach mihate portions of time muft give to a litigious fpirit, are abundantly fufficient to evince 
the policy and wifdom of reducing this queftion, at leaft as near as might be> to a Angle point. 

to 
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to be the rule. Some there muft be, and there fecms to be good ' i/Si* 
fcnfe in that laid down by Mr. Balguy. w-vw 

jijhhurfl, J. R- V. iNHA- 

A certain rule is defirable. There does not feem to be much hu'llInd! 
argument cither way : but it appears from the report of the King 
V. Lowefs^ that ftrefs was there laid upon the circumftancc of 
thelaft day*s refidence. 

Buller^ J. 

That fomcrule (hould be fixed is much more material than what 
that rule is. A fatisfaclory rule feems eftablifhed in the King v. 
Lowe/s i and I think we ought to adhere to it. 

Rule abfolute. 
Order of Seilions quaihed^ and 
Order pf two Juflices affirmed. 

Lord Mansfield was abfent. 
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Rex V. Inhabitants of Wivelingham. is^urd^, 

Jun. 30. 

TW O jufticcs remove Mary Btttany, otherwifc Bitten, widow, 
and Mary, her daughter, from the parilh of Haddenbam, inth^ 
ifle of £/v, to thcparifli of Wivelingham, in the county of Ca«i^r;^^^ : 
The feflions on appeal confirm the order, and ftate the following cafe. 

R mat 
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That Robert Biff any, the late hufband of Mary Bittany^ one of 
the paupers, came with the faid Mary^ and Mary their daughter, 
R. «. Inha- from the parifh of Wivelingham in the faid county of Cambridge, to 
^^^'^^^ll^ll xh^ pari(h of Haddenbam aforefaid, 

HAM. with a certificate under the hands and feals of the churchwardens 
and overfeers of the poor of the parifli of JVivellngbam aforefaid, bear- 
Devifee of ing date the i2thday of JD^r. 1750 ; which acknowledged thefaid Ro^ 
wal'^^ftftT ^^ ^^^* Bittany and Mary, his wife, and alfo James and William, their 
devifedin'tKc children, to be inhabitants legally fettled in Wivelingham z^oxti^X^. 
iirft inftancc That the faid Robert Bittany continued at Aldretb ^Soxtizvi, between 
feiUnd My* ^^^ ^"^^ ^^ ye^rs % when he returned to Wivelingham^ where he re- 
debts, has maincd between twelve and thirteen years : that he then went and 
fuch cquita. fefided at Aldrethy upon an eftate which he acquired in the follow- 
therein! as ^^% manner. One Elizabeth Bittany, aunt of the faid Robert, 
will by refi. being fcizcd in fee of a copyhold meffuage or tenement in 
fo^Vd'aT ^^^^^^^* i'^ t^^ P*r»^ of Haddenbam aforcfaid, holden of the 
give a fettle, inanor oi Haddenbam, duly furrendered the fame to the ufe 
««t. of her will; and being alfo feized of a freehold dove-houfc 

and piece of land in Aldretb aforefaid, did in and by her laft 
will and teftament in writing, bearing date the 1 3th day of Aprils 
1768, devife in the words following, that is to fay : " I give and dc- 
•* yifc all that my copyhold meffuage or tenement wherein I now 
dwell, with the appurtenances thereto belonging, alfo my free- 
hold dove*houfe, and the piece of land which the fame now 
(lands on, unto Thomas Sharp of Aldretb, in the parifli of Had'- 
•* denham, aod Richard Webb of the fame place, and to their heirs % 
<' in truft, to be fold as foon as conveniently can be after my deceafe^ 
*^ for the bed price or fum that can be got for the fame ; and the 
•* money arifing by fale of the faid meffuage^ dove-houfe, and the 
** piece of land, on which the dove-houfe now (lands, (over and 
above the charge and expences of felling the fame) to be equally 
divided between Robert Bittany and the three daughters of Wil-- 
** Ham Bittany deceafed, (hare and (hare alike/' It alfo appears in 
evidence to this court, that William Bittany in the faid will men- 
tioned^ was the elder brother, and Robert Bittany a younger brother; 
and that they were the nephews of th« faid teftatrix, Elizabeth Bit-* 
tany I and that upon her death, which happened about twelve years 1 

ago^ the (aid Robert Bittany took poffelfion of the faid copyhold 
JtMifttage: It likewife appears in evidence to this court, that by in- 
deoturea of leafe and releafe, bearing date refpedively the 24tb and 
a5tb days oi May^ which was in the year of our Lord 1768, the 
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releafe bting tripartite and made between the faid .TJbomas Sharp . 178 1* 
and Richard Webb, the devifees in truft aforefaid, of the firil part, ^***v^"*^ 
yane Btttany, fpinfter, John Atingier znd Mary, his wife, late ^•'^•^''"*' 
Mary Bittany, fpinftcr, and JLlizabetb Bittany^ fpinftcr,, of the fe- wivelinq- 
cond part : and the faid Robert Bittany hufband of the faid pau- ham. 
per, Mary, of the third part, reciting the will of the faid Elizabeth 
Bittany, and that the faid ^ane Bittany, John Aungier and Mary^ 
his wife, Elizabeth Bittany, and Robert Bittany, had agreed with 
the confent and approbation of the faid T'i^^^^j Sharp, and Richard 
Webb, that the faid Jane Bittany, John Aungier, and Mary, his 
wife, and Elizabeth Bittany, (hould take, and (accordingly they 
did take,) the ready money of the faid Elizabeth Bittany, amount- 
ing to 60L (after all her jufl: debts and funeral expences were fa- 
tisfied,) for their (hares ; and that the faid Robert Bittany fliould 
take the iaid dove-*houfe and piece of ground for his (hare; It was 
by the faid indenture witnefTed^ that, in confideration of the aforc^ 
faid agreement, the faid Sharp and Webb did, thereby grant, bar- 
gain, fell, and convey, unto the faid Robert Bittany, th€ faid free^ 
bold piece of ground, with the dove-houfe thereon ereSied, fituate in , 
Aldreth aforefaid, to hold to the faid Robert Bittany, his heirs and 
adigns for ever. And that in the faid indenture was a covenant 
from the faid Sharp and Webb for peaceable and quiet enjoyment, 
and to make further aiTurances i and that there then followed a cove- 
nant from the faid Jane Bittany, "John Aungier, and Mary, his wife, 
and Elizabeth Bittany, to the faid Robert Bittany, his heirs and 
afligns, that for the further performance of the faid agreement, and 
for quieting the faid Robert Bittany, his heirs and afBgns in the 
peaceable and quiet pofTeilion not only of the faid freehold piece of 
ground, dove-houfe, and premifes, but alfo in the copyhold mef« 
fuage, and premifes with the appurtenances, and for extingui(hing 
any claim they, or any of them, might challenge or demand, o^ 
in, or to the fame, as heireflcs at law of the faid Elizabeth Bittany^ 
or otherwife howfoever, they the faid Jane Bittany, John Aungier^ 
and Mary, his wife, and Elizabeth Btttany did thereby remife, re- 
leafe, and for ever quit claim, unto the laid Robert Bittany, all 
manner of right, title, truft, property, claim, and demand what- 
foever, of, in, to, or ou£ of the faid freehold premifes, and alfo of, 
in, to, and out of, all and lingular the faid copyhold premifes 1 
and did^thereby, feverally promife to do any further adt or deed, for 
continuing the faid copyhold mcfTuage and premifes to the faid 
Robert Bittany : that it does not appear in evidence to this courts 

K a that 



£: 
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1781. that any further conveyance of the faid copyhold prcmifcs in the 
r^^'^ faid indenture mentioned, was made by the other parties therein 
R. *v. ixHA- named to the faid Robert Bitt^my ; but it appears that at a court, 
Wu^ELiNG- Golden for the mzvior of Haddenham, on the lyrh day oi Aprils 
HAM. 1770, he the faid Robert Bittany was admitted^ in fee to the faid 
mefluage or tenement with the appurtenants, ascoufin and heir at 
law of the faid Elizabeth Bittany. That it likewife appears in 
evidence to this court, that the laid Robert Bittany refided in the 
faid mefluage, and continued in the uninterrupted poffeHion and 
quiet enjoyment of the faid freehold and copyhold cftaxes, to the 
time of his death, being about eleven or twelve years, and was du« 
ring that time, afTeffed, and paid to the land tax for the faid pre- 
mifes ; but that the faid premifes were not, at any time, of the va- 
lue of 30 /. ; and that they are at this time agreed to be fold for 

15/. 

Howortb (hewed caufe in fupport of thcfe orders : and ftated the 
queftion to be, whether the rcfidenceof the pauper's hufband in the 
)ari(h of Haddenbam was fuch a reiidence upon his own eftates, as, 
)y difcharging his certificate, would enable him to acquire a fet- 
tlement ? He admitted, that an equitable interefl: in lands or tene- 
ments is as effedlual for the purpofe of a fettlement as a legal one ; 
but contended, that in this inftance the pauper's hufband had taken 
no intereft of either kind: that the legal eftate was clearly in the 
truftees; and tliat there could be no other right in the pauper's huf- 
band than that of calling upon the truftees to fell and make dif- 
tribution. 

Pemberton^ A. in fupport of the rule to quafh thefe orders in- 
fifted ; that the pauper's hulband, Robert Bittany^ whatever might 
be the operation of that part of his legal title which he derived 
under the truftees, by virtue of his purchafe, had clearly an equi- 
table intereft under the devife : that it had been eflablifhed by re- 
peated decifions [jJ, that if any part of an eftate becomes, either by 
defcent or devife /. e^ without any pecuniary confideration paid for 
it, the property of any one, fuch perfon, by a refidence of 40 days, 
difcharges his certificate and acquires a fettlement : that thpre was 
an additional ground, to which, if neceifary he (hould alfo refort ; 



\a\ R. 'v. Inhabitants of Marwood. H. 29 G. 2, 1756. Burr. Settl. Cafes, 386- R. t/. 
Inhabitants of UiFculmc. Tr. 30 & 31 G. z* 1757. ib. 430. R, v. Inhabitants of Inglcton. 
£. it G. 3. 1766. ib. 560. 

viz. 
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viz. that, by ccafing to live under the certificate for the fpace of lySi* 
twelve or thirteen years and returning and refiding during the whole <>*-^-*«^ 
of that period in the patifti certifying, the certificate was abandoned R. -r. Inha- 
and confequently difcharged: and, if fo, by thcfe or any other ^y^^^^^^^^,^^^ 
means, he mud then have gained a fettlcment by having paid^ and ham. 
been aflefled to, the land-tax. 

Lord Mansfield^ who in the courfe of the argument had referred 
to the cafe of [a] Roper y. Radcllffe and another, in which it had 
been determined in the Houfeof Lords, that a devifeofthe furplus 
of lands, devifed in trufl: to be fold in the firfl: place to pay debts 
and legacies, was a devifc of a profit arifing out of land; and that 
fuch dfevifee, by laying down the money, might in equity prevent 
the fale, now faid. 

As it was perfedlly clear, that fuch a devifee might elec^ to have 
the land itfelf, difcharging the incumbrances, a fettlement may be 
acquired by refidence upon fuch an equitable eftate ; and under all * 
the authorities the pauper here had a right to refide. 

Willes, J, 

This queftion was before the court in the cafe of [h] the King 
V. the Inhabitants oi Nat land ^ which had been referred to Goulop 
J« upon the circuit at Lancaji^r ; and the court there recognised 
his opinion, that a title to a diftributtve fhare of the money to be 
raifed by fale of lands gave a fettlement after due refidence j fuch 
refident not being during that time removeable. 

uljhburft^znd B«//?r,juftices, concurring, 

' Rule abfolute and both 
Orders quaHied. 

As to the other point made by Mr, Pemberton, (the avoidance 
of the certificate by the abandonment flated,) the court feemed 
to think it had little weight ; but gave no exprefs opinion. 



VUe the Cftfe of the King <c/. the Inhabitants of St. Michael's^ Bath. E. zi G. )• 17SJ , 
jnte, no, t 



^ [a\ E. 13 Ann. 1714. 2. Peere Will. fo. 4, 5. 9. Mod. 167. itl. 10 Mod. 231. Bac. Abr. 
tit. Papilts. vol. 3* 79S* Brown's Cafes in Parliament, vol. 1,450. And in the cafe of 
FoQfu *u, Blount, Tr. 16 G. 3. 1776. this cafe is flated and recognized byLordiliiss^/f/A/ia 
giving the judgment of the court. Cowp. fo. 467, 
[^J M. 15 G. 3. 1774. Burr. Scttl. Cafes, 793. 
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R. V. Inhabitants of Langham. 
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The exprefs 
confent by 
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W O jufticcs remove William EUtngwortb from the hamlet of 
the Deanjhold in the pari(h of Oakbam in the coupty oiRut^ 
landf to the pari(h of Langham in the fame county. The fcfiiona 
on appeal confirm the order, and ilate the following cafe : 

The pauper was bound apprentice by indenture of the 1 8 th of 

Marci, 177 $f duly executed and allowed by two juftices^ to Benja-^ 

mm Stimfon^ of Laxgbam, weaver and woolcomber, from tha 

II ferWw wiS churchwardens and overfeers of the poor of the Deanjbold in the 

afeccind>is, parifh oi Oakham^ to ferve till the age of twenty-four years; under 

for the pur- ^hich rndcDtufe he remained in fuch fervice four years and up- 

demcntAle- wards, whcn the faid Stimfon^ his maflcr, failed in his circum- 

gal affign- ftanccs, and having no longer employment for him, told his faid 

a^rendw! ^PP'^tice he might go to his father, y^i6;i Eilingwcrli, at Oakham. 

Infant pariOi Upon the apprentice coming home, his father and grand-father 

apprentice applied to one William Beecroft^ of the faid Deanjhold in QaAAam, 

tercannotby" Weaver and woolcomber, to take the faid apprentice for the remain- 

themfeives dcr of the term. The father of the apprentice, then went to jS//;w- 

yacatc their j^^^ ^j^^ ^^g ^j home and under confinement, and told his wife, 

that he, the father of the apprentice, had got a new mader for his 

ion ; upon which Stimjbn^ wife went up to her hufband's chamber^ 

and informed him that the father of the apprentice was come, and 

faid to her that he had got a new mailer for his fon, and defired the 

indenture might be given up : upon which Stimjon gave the inden* 

ture to his wife ; who delivered it up to the apprentice's father, the 

faid 
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i 

f faid Stimfon having firft made crofles upon the indenture, as a token 1781. , 

that he had refigncd up the indenture and the apprentice. Obfcrve ^■**''^^*'''^ 
that at this time the pauper was under age and is yet under age. J^-*"- Inha- 
Soon after Beecroft went to faid Stimfon to aflc him whether he was LANCHABif 
willing to reiign up his apprentice and to turn him over, as he was 
going to take him apprentice, if h^ Stimfon was willing; and Bee^ 
croft told him, Stimfon^ that the apprentice was bare of cloaths, and 
if the father would cloath him, he would take him: Beecroft fur- 
ther faid to Stimfon^ (if things came about) he hoped he Stimfon^ 
would never fetch him again: to which Stimfon replied, he never 
would ; and Beecroft then told him there was no occaiion for a deal 
of trouble in turning him over ^ if he, Stimfm^ would be honeft : and 
upon this Stimfon aSured him he never would fetch his apprentice 
away ; and Beecroft then declared, that if we have an agreement 
drawn to our fatisfaftion, it will be better than having fo much 

j trouble about it: and Beecroft immediately went away fatisficd, 

that he might keep the apprentice as a turn-over. The apprentice 

I ilaid with William Beecroft three years and a half by virtue of the 

- above tranfadion, and an agreement entered into for that purpofe 

between John Elltngworth^ the father of the apprentice and the 
new mailer, Beecroft i which agreement was made in theprefencc 
of the apprentice, but he was no party to it : and the pariQi offi- 
cers of the Deanfholdf in Oakham^ were perfect ftrangers to it* 
The new mailer kept the agreement and the original indenture. 
^Tis admitted by both the appellants and refpondents that at th« 
time the indenture was delivered up to the pauper's father, Stimfon^ 
the firil mailer, confidered the pauper perfedlly at liberty ; and that 
his indenture was fo given up, that he might make iny frcih agree- 
ment, and looked upon him to be quite at large. 

Dunning (hewed caufe in fupport of thefe orders i and he aiTumed 
it as a clear propofition, that, in this cafe, at the time of the pau«^ 
pcr's entering into the fecond fcrvice, he was not fui juris: that^ 
whatever the mailer and apprentice might have intended, and 
though, in general and in the cafe of adults, drawing a pen through 
the indentures and delivering them up might amount to a vacating 
of them, yet that fuch an intention could not during the infancy of 
a pari(h apprentice be legally carried into execution without the 
aiTent of the juftices and parifh officers : he cited the cafes of [^] the 



[«3 £« 6 G. 3. 1766. Burr. Settl. Cafei, 562. alfo in i Blackft. 59a. 

King 
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178 1. King V. the Inhabitants of Ecclefal Bierlow in Sheffield ; and \a\ the 
x^^^n^ King V. the Inhabitants oi Aujirey ; (and it feemcd to be admitted 
R. v. In HA- both upoii the bench and at the bar, that the indentures of an in- 
lIngham^ fant parifh apprentice cannot be diflblved but under the confent of 
fill parties concerned [i] ). He then ftatcd the queftion to be, 
whether the fervice of this apprentice could, at the time he went to 
ferve his fecond mafter, be confidered as a continuance of his fer- 
vice under his original indenture ? and he contended, that, as to be 
fo confidered, it muft be a carrying on of the bufinefs of the firft 
mafter [r]. Rex v. Inhabitants of St. Lidie's^ in MM/e/ex, there 
was not a Angle circumftance in the cafe, that did not in the 
ftrongeft manner negative the idea of its being a continuation of 
the old fervice : that the declarations of the old mafter were as 
' ilrong to this effcO: as his a6ts, for he had faid, he never would re- 
claim his apprentice as well as had cancelled the indentures. 

Partridge^ in fupport of the rule to quafh thefe orders, infifted ; 
that the queftion was not fingly that, which had been ftated by 
Mr. Dunning^ but rather that, which was ftated by Lord Mansfield^ 
in giving judgement in the cafe'cited [d\ : ** The indenture fiib- 
fifted : and is the fervice to be confidered either as a fervice of the 
firft mafter eras an ajjignment ?" that this was not only in fubftancc, 
but in equivalent terms, an aflignment ; for that turning him over 
was the expreflion ufed in the treaty between the two mafters : 
that this objedt was manifeft; and the fole difficulty they had, was 
only whether an affignment by parole would prove in law an ef- 
fedtual fecurity to the fecond mafter ? and that this had been fo ef- 
tablilhed in the cafe of \e'\ the King v. the parish of All^ 
Hallows. 

Th^t alfo, as the confent of an affignee had been holden fuffi-* 
cient without that of the original mafter, [y ] Rex v^ Inhabitants 
oil'avi^ock^ it might be contended, that the confent of the father 
to the fecond fervice for forty days was fuflicient, as including that 
of the original mafter ; who by fending the apprentice home to his' 
father, had given his father authority to difpofe of him. 



\a\ H. 31 G. 2. 1758. Burr. Scttl. Cafes, 441. 

[^] riJe the caie of Kex v. Inhabitants ot Wcddington. E. 14 G, 3, 1774. Burr. Scttl, 
Cafes, 766. 

, 5 G. 3. 1765, Burr. Settl. Cafes, 542. Bott. 169. alfo in i Blackfl.553. 
5urr. Settl. Cafci, fo. 544. 

>. 9 G. Bott. 178. it is there cited from Cafes of Law and Equity. ^69. In this 
bookC 10 Mod.» I neither 6nd any fuchTerm or Cafe. The Cafe occurs in i Str, 554. i SeiF. 
Caf. 275. Cafes of Settlement, 1 16. 

[/J Tr. 7 Q. 3. 17C7. Burr. Seitl. Cafes, 78. alfo in i Blackft, 635, 

Lord 
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Lord Mansfield. There is no difficulty in this cafe. The in- 1781. 
denture continues in force; and the only queftion is, whether the ^-or^ 
fcrvice of the fecond was with the confent of the fir(t mafter ? for, R- '^^ Inha- 
if fo, it is a fervice under the indenture. Of this there can be no Y^^''"^* ^^ 
doubt ; for he confents exprqfsly : he cancells the indenture and 
direds it to be d-tlivered to the father of the infant apprentice, who 
canae to him for the purpofe of this affignment ; and ne undertakes 
to the fecond mafter, that he would not reclaim him. 

Afi^burft^ J. This differs from the cafe cited by Mr. Dunning i 
for there the original mafter knew nothing of his apprentice, or with 
whom be worked: here is an exprefs confent to the particular 
fcrvice. 

Btiller^ J. This diftindtion, that an exprefsand explicit leave and 
confent by the mafter of an apprentice to the particular fubfequent 
fcrvice is a requifitc not to be difpenfed with, was taken in the King 
V. Aufirey \ and again in a later cafe. \a\ 



Willes^ J. concurring, 



Rule abfolute, and both 
Orders quafhed. 



[^?] Thi5 1 conceive to be the cafe of the King nt. the Inhabitants of Ideford. H. 16 G. 3, 
1776. Burr. Settl. Cafes, 821 ; in which it was adjudged, that mert knowledge in a mafter, of 
the fa^, with whom an apprentice lives during his term, is not nvitbtrnt confent fufficieot to makft 
a legal fervice under the indenture. But this feems to be fo fettled in cafes only, where all re* 
lation between the mafter and apprentice, as far at leaft as lies in the power of the mafter, ceafes : 
for if the mafter continue to derive an)* advanta^ from the labour of the apprentice, or if it is 
only agrtid between them that he fliall, it had in the preceding year been determined, that 
fnire knowledge is fufticient. Rex v* Inhabitants of OiFerton. H. 15 G. 3. 1 775* Burr, Settl. 
Cafes, 8o?. : and it was faid in that cafe by ^Jton^ J- " I ^^^'^ fc^ ^^ neceflity oianj/ucbfrivifj, 
where under a general leave the matter receives a profit," 



Rex V. Inhabitants of Weftmeon. Saiurd^jf, 

Nov. 17. 

TW O jufticcs remove Robert White and Rebecca^ his wife, 
from the parilh of JVeJimeon^ in the county of Hants, Xq the 
pariih of Hartley in the fame county. The fefiions on appeal qua(h 
the order, and (late the following cafe : 

S That 



..Ai 
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That on the loth day of OShber^ in every year (except when the 
fame falls on a Sunday) a fair for hiring of fervants, is holdcn at 
R.-j?. Inha- Cbichejier in the county of Sujfex^ and when the fame falls on a 
iiTANTs of Sunday^ then fuch fair is hblden on the next day : that in the year 
vVestmeon. ^jyg^ the loth day of Oi5?(?^^r happened on a Sunday ; and that on the 
A legal dc- day following (being the day of holding fuch fair) tl^e pauper U^- 
taincrofa bert Wbtte^ being legally fettled in the parifh of Hartley, in the 
offlnce^^^^" county of SoutJbdmp ton, and being fingle and unmarried, was hired 
which pre- by JoAn Gibbs, of the parifh of Tap ton, in the county of Sujfex, 
vents hiscom. farmer, to ferve him as a carter for one year, at the wages of eight 
?erviccfau- guineas : that the faid pauper entered into the fervice of the faid 
thorifes a dif- "John Gibbs on thefame day, and continued therein in the parifh of 
raaS^a^nd" ^^/^^«> ^^^^^ Friday the 6th day of O^ober, 1780 ; that on the fa^d 
prevents his Friday the faid pauper was taken into cuftody by virtue of a war- 
gaining a fet- rant iflucd agaiuft him by a juftice of the peace for the county of 
iicmeut. Sujfex, on the voluntary examination before him of Rebecca Heber'^ 
den, a fingle woman, charging the faid pauper with having gotten 
her with child i which was born a baftard, about fix months before 
the faid 6th day of OSiober ; and of which faid baflard child the faid 
Robert White was the father : that the faid pauper was carried by 
the officer who took him into cuftody, to an inn at Cbickejler, at- 
tended by the pari£h of^ctz^ of fVeJImeon ; and from thence carried 
to Wejimeon : and there by the faid officers kept in cuftody until the 
^f loth day of QBober laft aforefaid : that on Sunday, the 8th day of 

OiS^r, tlifi f^id R$^r£ Wbite wzs oiarripd to the faid Rebecca He^ 
berden at WeJitHeon : that the faid John Gibbs on the faid 6th day of 
Q&ob^r laft: afoiefaid* at the faid inn in Chichfter, fettled with the 
faid pauper his account of wages; faying, that he might not fee 
him again : and the faid maftcr dedudled from his wages the f\i\w of 
one (hilling on account of his not ferviog him to the end of the 
.year : that his mafter thereupon faid, that '* though he had no ob- 
•^ jeflion to the pauper's gaining a fcttlement in the parifh of Tap^ 
^ t^n, yet perhaps the other f^^rmers might :" that the faid maftcr 
did not in any other manner aftent to or diiTent from the faid pau- 
per's abfcpce from his fervice, from the time of his being fo taken 
into cuftody for the remainder of the year, for which he was fo 
hired as aforefaid : that the faid pauper from the time of his being 
ie taken to Chi.bejttr did not return to the fcrvice of the (aid "John 
eibbi. 

Howorth 
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Howortb and Watfon (hewed caufe in fupport of the order of fef- 1781. 
fions 1 and they ftated the queftion to be, whether getting a wo* *— ^-^v^— ' 
man with child previous to the commencement of his fervicc, was R. v. Iwha- 
fuch an offence in a fervant as could give his maftcr a legal authority *''^ant« of 
to difcharge him: and 2dly, whether, if the law did give that 
power, the mafter in this inftance exerciied the power, and dif- 
folved the contra<St, upon that principle and for that reafon ? And 
^pon the firft point they contended, that this was neither any of- 
fence at common law or by ftatute, unlefs the child became 
chargeable; but that, however this might be confidercd, it was 
unjuft, it was impolfiblcj to make a retrofpedl beyond the period at 
which the relation of mafter and Icrvant commenced : that that 
was the firft moment, at which the fervant could be coniidercd m 
onder any obligation of accounting to his mafter for his condudl : 
that the faft here muft have been committed many mon^ths before 
this relation fubiifted: that, upon this as well as othef grounds, 
this cafe did not refemble that of \a'\ the King v. the Inhabitants of 
Brampton ; in which the caufe of difcharge mufl have originated 
during the fervice : but if being once father of ^ baftard child au- 
tborifed this maAer in. the difcharge, it would alfo any fubfequent 
mafter throughout the whole of the fervant*s life: that alfo in that 
cafe the woman, who was fix months gone with child, was lefs 
able to perform the duties of her fervice; and that her appearance 
was to every decent perfon a vifibie matter of offence. But that, as 
to the 2d point, as the mafter did not give this reafon for the dif* 
miftion of the fervant at the time^ he ftiould not be permitted to 
refort to it now : that the reafon given, and no doubt the true one, 
was, left he (bould gain a fettlement in the parifti : that in many 
cafes [i] it had been holden that a difcharge with fuch a view 
ihould not prevent a fettlement, and that the fervice continued by 
conftrudtion and in point of law : that nothing was to be collected 
from the conduA of the fervant, that looked like an acqiiiefcence in 
the diiToluticn of the contract ^ that the dedudion from his wages 
was made without his confent : and that the court would lean ia 
favour of fettlements« 

Lawrence and Burrougb argued in fupport of the rule to quaih this 
order : and Lawrence infifted, that to a fettlement by fervice it is 



[J] 



H, 17 G. 3, I'jfj.jinUt^. u. 
^.^ Vidi Eaillandand Wcfthorfley, i Str. 526. Tr. 8 G, Rex -v. Inbabltantes dt IJlip in com* 
Oxon. E. 7 G. ib. 423. Cafes of Scttlcmeni, 97. and in a cafe infinitely ftrongcr. Rex v- In- 
habitants pf Potter Heiginm* Tr. 1 1 G. 3. 177 1 . Burr. SettU Cafes, 690. 

S 2 neceftary 
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1 78 1, neceflary there flioulcj be a continuance and abiding during a whole 

^^-V— ^ year: that this is negatived by the finding of the prefcnt cafe ; 

R. v. Ikha- which ftates exprefsly, that in point of faSt the pauper was not in 

•wIcVlLV.!^^ his fcrvice during; the four laft days. What circumftances were 

V> X*TMrOI\t w 

there then to induce the court to fay, that he was fo by coxfJlruSlion ? 
It was true, that, where this power was exercifed with a view to 
impofe unreafonablc conditions, or was otherwife fraudulent, the 
court had interpofed to prevent the fcttlemcnt from being defeated ; 
but that this court will not prefume fraud, if not found by the court 
below : that it w^s not fo found here : that indeed^ if it was ap- 
parent, the court would take notice of it; but that here on the 
contrary the mafter had affigned an honeft reafon for his condudl : 
*' that if he did not do that, which he had a right to do, others, 
who were intercftcd, would fay he had adled injurioufly towards 
them in throwing upon them a burthen unnecefTarily and impro- 
perly :" that not objecting to the dedudion made, was acknow- 
ledging its juflice and propriety ; and that, had the pauper thought 
otherwife, he would have fcrupled to accept the remainder : that 
the ftatutes 18 Eliz. c. 3* & 6 G. 2. c. 31. though they inflidt no 
punifhment, unlefs where a burthen is thrown upon the parifli, con^ 
fider the conduv5t of parents of bafliard children as criminal : that 
confcquently, whether the dedudtion were made with or without the 
fervant's confent, the mafter was juftified in faying, •* you have by 
your own immorality put yourfelf in a fituation» that incapacitates 
you from performing your contradl:" that, though the abfence here 
was no more than four days, yet there was no drawing the line; 
and that the reafon ing was the fame, as if the commitment had 
been earlier in the fervice, and the abfence of as many months. 

Burrougb infifted, that the dodrine of favour in the cafe of fet- 
tlements was merely referable to the conftrudlion of the ftatutes 
upon the fubje<5t; and that this was fo, becaufe tbofe ftatutes intro- 
duced fettlements : but that, wherever a queftion arofe upon the 
contradls of any parties^ fuch contracts were to be expounded e- 
qually and indifferently, and by the rules of the common law : 
that the ground of the difcharge in this cafe was the impoftibility 
of the fervant's performing the duties of his fervice ; that impol- 
iibility having been created by his own mifcondud : that upon 
this obvious motive the mafter adted inftantly : that there was not 
the fmalleft pretcoce upon which fraud could be imputed : that the 

court 
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court never prefumed fraud, [a] that did not plainly appear : and 
had refufed to do fo in cafes, where it fcemed to arifc by very 
ftrong implication : as in [A] the King v the Inhabitants of Pref^ R^- Ij*ha 
tof2^ [c] Rex V the Inhabitants of fFeJion, and [J] Rex v inbalitantes 
de Haugbton : that fraud being out of the cafe, the King v. Bramp-- 
ton applied: that the principle, upon which that cafe went, was 
that fuch a conduit was contra bonos mores ; and that this applied 
equally in the cafe of a man or woman fervant: that in the cafe of 
[e] the King v the Inhabitants of Welford^ the cafe of a man fer- 
vant, where it was only hypothctically, and not pofitively ftatcd, 
that he was the father of a baftard child, the only doubt was upon 
the uncertainty of the finding ; and it was fent back to be re-(lated 
for no other purpofe than that of afcertaining the fa<ft 

Lord Mansfield. 

To be fure, they are both within the fame rule. 

Burrougb. This fad was afterwards pofitively ftated together with 
another^ upon which fome argument might have been founded ; but 
it was not thought advifeable to bring it forward again : that if the 
fervant could not, as againfl his mafi:er, during the imprifonment^ 
which he had brought uponhimfelf, fupport an adtion upon zguan^ 
turn meruit for his wages, he could not, as againft the parifh, claim 
a fettlement : that, if he was intitled to a recompence in either cafe» 
he was in both; but that there was clearly no pretence for it in 
either. 

Lord Mansfield. 

It is not necefiary to enter into the queftion how far this is a 
crime; becaufethe mafter has not difcharged the pauper upon that 
ground. That it is wrong and an' offence, no man will 
deny; but whether to be animadverted upon both by the ecclefi- 
aflical and common law is not material here. To be fure, it was 
not puniihable as a crime at common law ; and the ftatutes feem \f\ 

only 



[a\ Brixton DcvercU and King's Weil wood, T. 6 G. 3. Held, where feOf afe equivocal, 
3nd only evidence of fraud, the fraud itfelf mad be fjated in the order: but whejc a ^ad it 
fraud apparent, the court will fay, it is fraud. Wynne* s Analyfis of the law concerning paro* 
chial provifion for the poor. 1767. p, 43, W ib. p. 50. The ftate of ihis cafe and its proper title. 
Rex V inhabitants of Frome Selwood, is given in Burr. Settl. Caf, 565* • 

'V\ H. 4 G. 2. Bott. 312. alfo ftated arguindo in Burr. Settl. Caf. fo, 69. 

\f\ Tr. I4and 15 G. 2. 1741. Burr. Settl. Caf. 166, 2 Str. 1156. 2 Self. Caf. 189- 

y] H. 4 G. r Str. 83. Fol. 137. 10 Mod. 392. 

/] Tr, I 8 G. 3. 1778. anti^ p. ^7. 

A Whether under the conftrudhon of St. 34 E, 3. independent of the confideration of in* 
desuuty tp the parifli, this is or is not to be confidered an oflence in fome fort againil the peace \ Vidt 

10 
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1781. only to go to' the ponirtiment of the parents, for the pur- 

^— ^■v-*-^ pofe of fecuring an indemnity to the parifti. But here this offence 

K. «i;. Inha- is not affigncd as the reafon for difcharging the fervant ; and if it 

w^stmIon!^ ^^^^f ^ '^ave no difficulty to fay, that I think a maftcr, hiring a 

fervant after an offence committed, and that not in his own houfe, 

{hall not at the clofe of the year difcharge him under thjs pretence : 

it is not a debauching of his fervant, or turning his houfe gs it u^ere 

into a brothel. I do not go on that ground, nor upon the con fen t 

or implied agreement to go before the end of the year ; for there 

, was none : it was againfl: the intention of both parties, that it 

fliould afFedt the fettlement : and if the cafe were to go upon t/iat, 

it ought to be returned to the fcffions to have that fadt ftated. There 

was no fraud intended, becaufe ther^e was no agreement : nor did 

the matter mean either to prevent or promote the fetlcmcnt j but 

he dedudlsa fomething, to leave that queftion open, which it was 

the objedl of other perfons, who were interefted, to have difcuffcd. 

The true point then is, fuppofing no wages paid and no agreement, 

hei'e are four days wanting in the fervice ; and it is by means of his 

own adt, that the fervant becomes incapable of compleating it* 

Hiscondud is an offence againft morality and the laws, in what 

jarifdidtion foever thofe laws are adminiftered ; and the confequences 

ef it are equivalent to a wilful abfence: I therefore think he did 

not gain a fettlement. It is well put, that had an adion been 

brought for his wages, he could not have recovered upon a guan^ 

turn meruit for thefe four days, 

AJhburJl^ J. 

There is no drawing vthe line : if four days may be difpenfed 
with, four months may. 



in the affirmative 13 H. 7. i«. Dalt. c. 1 !• and 124. 1 Hawk* P. C. 132. 3 Salk. 190. In the 
nmdvc. Lamb. iiS. 4lDft. i8i. 

Whether it is to be confidered as fach under the con(fa-u£lion of St, 1 S Eliz« c, 3, and thereby 
fiAjedmg the offender to; ani(hment? (corporal puniihment. 1 RolL Abr. 37.) Vid^ in the 
affnnative» a Inft* 733. 3 Kcblc7o8. Wilmot J. in the cafe of the King v. Allen Taylor, late 
Bent,E. 5 G. 3»- 1765. 3 Burr. fo. 1681. In the negative, Croropton, p. 196. f. 8, Dalt. c, 
ii« 1 Roll. Abr, tit. aft. fur. cafe 37. 2. Bulft. St. 343. Comb. 434. 4 Black. Comm. 65. 

Whether it 19 to be confidered at common law as of a mixed nature, not merely %iritnal, bnt 
in fome ibrt as an ofience againfl the peace \ Vidi 27 H. 8^ 14* Fitzh. and 1 H.7. '6. CromptoiK 
p. 196. £ 8. Lambard. 117* 119. 

^ BulUr, 
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Buffer,. J. 

There moft be a fcrvice for a year, either aftual or Implied. Now 
here is no adlual fervice; and the cafe affords no circumftancc that R* '^^ Inha- 
will warrant an implication. wIsT^Eowf 

Willes, J. concurring. 

Rule abfolate, the 
Order of Seflions quaflied, and 
Oder of two Juftices affirmed ^ 

Fid^ the cafe df tli« King n^ the inhabitants of NmhCraj. H. 2$ G. 3. ty%$. Pofi. 



Rex V. Fliflier, et Rex. v. Towill. safurdi^. 

Nor, 24* 

TWO juftices nominate and appoint Thomas Towill and iW- 
cbolas Flijher and others, overfcers of the poor of the parifh of 
Taunton St. Mary Magdalen^ in the borough and town oiTauntonxw the 
county oi Somerjet. Upon the federal appeals of the two refpon- 
dcnts to the court .or quarter feffions for the county^ the court 
quafh thefe appointments, and ftate the following cafe. 

That overfcers were appointed by James Hare and Tiomas Fcy,^^^^ 
who claimed to be mayor and juftices of the corporation of Taun* that Aofe' 
ton. On an appeal againft fuch appointment, to the general quar- again* whofe 
ter feffions of the county, the jurifdiftion of the feffions was p^*^^/j^fl 
qucftioncd hy[a] the refpondcnts upon the ground of their having, tices, is fo far 
as a corporate body, an exclufive jurifdidtion : in order to prove *"^^?*^?^^ 
this, they produced to the court alift of names (in which number diaion. 
were thofc of ^i^/w^i Hare and Thomas Fay) as members admit- 
ted into the body corporate, written in a book ufually k%pt by the 
town clerk for fuch purpofe, in which there were no ftamps. No 
evidence was offered of an admiffion of James Hare and Thomas 
Foy, or of any other perfon claiming to be of the body corporate, 
upon ftamped paper» 



[a] Theparifh.. 

Q^eftioa 
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1781* Queftion for the opinion of the court of King's bench, whether 

^'-'— VT"^ evidence of admiflion upon unftamped paper ought to have been re- 

u% andR.-v. ceivcd by the feflions r 

TowiLL. Gau/J and Frankltn (hewed caufe in fupport of the order of 

feflions, quafhing thefe appointments ; and relied upon theft. 5 

and 6. TV. and M. \a] v^rhich requires a ftamp of one (hilling upon 

every admiflion to a corporation ; and contended, that, to fupport 

their jurifdidion, the magiftrates of the borough ought to have 

fhewn a good title to their offices : that they had not done this 

upon the appeal, and confequcntly that their afts were void. 

Wallace^ Attorney-General, in fupport of the rule to qua(h the 
order of feflions, infifted; that this was nothing Icfs than an at- 
tempt to try two or three quo warrantos ^t the Icflions : that by fl-. 
43 Eliz. [6] the juftices of corporate towns are authorifed and re- 
quired to appoint overfeers within their jurifdidions : that, under St. 
17 G. 2. [c] where there are not four juftices in fuch towhs corpo- 
rate, and any perfon was "aggrieved by the rate, or any part of the 
condud of the overfeers, he might in fucb cafe appeal to the 
county feflions ; but that no other juftices are in any other cafe to 
enter or meddle there [^] : that this had been adjudged in a cafe 
from this very parifli, [^] the King v. St. Marys in Taunton : that, 
in anfwer to the objedion, that for want of ftamps it did not le- 
gally appear that thofe who had made this appointment were cor- 
porate officers or juftices, it was not neceflary to have produced a 
lift entered by the proper officer in the corporation book : that pa- 
role evidence of their having afted as fuch [/] would have been fuf- 
ficient : but that it was decifivc upon the queftion, that the appeal 
had been made eo nomine as againft an order of juftices: that this 
charader therefore could not be denied them by the appellants : that 
therefore the appointment itfelf (hews the appellants to be over- 
feers, and the appeal proves the officers of the corporation to be 
juftices ; which if they were not, they had no jurifdidlion, and the 
appeal muft be void j being againft their aft, as an order of juftices. 
Lord Mansfield. 



[a 



c. 21. f, 3. and made perpetual by St. 9 and 10 W. j.c. 25* f. 1 and 27. 

c. 2. f, I. 8 &: 10. 

c. 38. f. 5. 

43 Eliz, c. 2. r. 8. 

E. 12 G. Bott. 57. and njide R. v. Folly. Tr. 27 and 28 G. 2* Bott. 26. 

Vidi Vin, tit. Evid. A. b. 67. 4. p. 132. 

2 There 
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There can be no iippeal to the quarter feilions from the z&% of 178 1. 
pecfoosy calling thcmfd vcs juftices and who arc not fo. If perfons ex- ^— --v---' 
crcife a jurirdi£tion» who are not intitled^ the whole is a nullity, k.v.Flish^ 
«nd the party aimed at need not pay any regard to it. *%f"^*- **'• 

la their notice they ftate them to be juftices. 

Bulkr, j. The appeal is made becaufe the juftices have ap- 
pointed ; upon the ground of jurifdidtion : and, at the hearing of 
the appeal, you fay, they have no jurifdidion. You have concluded 
. yoiirielves« 

jifiibur^ J. concurring, 

ft 
Rule abfolute and 

\ Ocdcr of Scflions quaftied;r 

Vtd$^\ ^U. 300. E. 6 G. Betwera the pariihes of Albrightoa and Skipton. 



•Rex. V. lafaabitants of North Curry. ^aturims. 

Not; 34, 

TW O jufticc« remove Betty Winter^ widow, and her four 
children from the parifli of North Curry ^ in the county of 
Somerfet^ to the parifh of Ruijhton, in the fame county • The fcf- 
fions on appeal qualh the order, and ftate the following cafe : 

Thzt Join Winter ^ latehufb and of the pauper, Betty Winter ^ and without ad- 
ffather of her four children, did before his marriage duly gain a fet- »»iniftration, 
tlement in the pariOi oi Ruijhton^ hy a hiring and fcrvice for three f^^titledto* 
years according to the ftatutes in that cafe made and provided : thdt it, bat in 
on the 25th of September^ ^77 Z^ ^^ intermarri^ with the faid Betty^ wSStcrcH 
^hrs now widow i and (bon afterwards purdiafed a cottage and gar- does not veft 
den lying in the laid pari&i of North Curfy of the yearly value of foriii«own 
7,0 s. of ^ohn CoUinSy Efqj for 14 A 14 j. : who by leafe, dated b/refidMcc 
the'&th 01 March ^ i775,dcmrfed the fame to the faid John Winter^ acquire a fee 
*his esrecutcrrs, odminiurators, and affigns for the term of ninety*- ^i^"**"*- 
nine years, if the faid John Winter and Elizabeth, his wife, and 
James, his brother, or any or either of them fliould fo long live, 
under the yearly rent of 2 s. : that the faid John Winter foon after- 
wards entered into pofleiiion of the iaid cottage and garden, which 

T was 
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i78i» was never rated to the land-tax or any parochial taxes ;. and heand 
^— sr-^ his faid wife rcfided therein from thence till about t;he 26th of 
^'X ^^^'^ May, 1780 ; ^yhen the faid Join Winter AitA inteftate, leaving thic 
*'north ^ ^^^^ Betty^ his widow, and their faid four children ; who foon af- 
CuRRy. terwards became chargeable to the faid parish oi North Curry : 
but the overfeers refufed to relieve her, unlefs flie would go into the 
work-houfe ; whereupon (he and her faid children about the mid« 
die oi January 1781, quitted the pofleffion of the faid cottage and 
garden^ and went into the work-houfe of the faid parifli oi Nortb 
Curry f and were there relieved and maintained by that pari(b till 
the 24th oi February^ 1781 ; when the faid order of removal was 
made for removing them from North Curry to Rui/bton : in con* 
fequence cf which all the paupers were accordingly removed to 
the faid paridiof Rut/hton, who entered an appeal therefrom at the 
Eafter feffions 24th of April ij^i^ which was then adjourned. 
The faid Betty Winter foon afterwards returned to the faid tene- 
ment and reiided there till the 28th of April 178 1 ; when the faid 
cottage and garden were purchafed of her by Thomas Humphreys oi 
North Curry ^ aforcfaid, for the rcfidueof the faid term of ninety- 
nine years for the fum of 6 /. 6/. and no more ; and by indenture 
dated the faid 28th of Aprils 1781, (he afligned the fame tobim 
accordingly. After making this alignment, to .wit, on the nth day 
oi July, 178 1, being the day after the fir(l day of the prefent fcf- 
fions^ the faid Betty Winter fued out letters of adminiftration of 
the goods, chattels^ and effects of the faid John Winter, her late de- 
ceafed hufband. 

Gould (hewed caufe in fupport of the order of feffions ; and dated 
- the queftion to be, whether a perfon, having a fole right to admi- 
niftration, could by a refidence of forty days acquire a fettlement, 
before adminiftration a(5tually taken out ? 

Buller J. Can you di(lingui(h this from the cafe of [a] the King 
V. the Inhabitants of Widworthy ? 

Gould. I fubmit tha( they are different : that though there are 
children here, who are equally intitled with the wife (the pauper) 
to diftribution, yet the a^miniflration durante minori atate can only 
be granted to the wife; for the children are infants : that in the 
cafe of [^} the King v* the Inhabitants of Cold AJhton, it is faid^ 



a\ Tr. 10 and 1 1 G. 2. 1737. Burr. Settl. Cafes, 109. and Viik Andr* 4. 
b\ H» 31 G. 2. 175s* Burr. Settl. Cafes, £>. 450, 

^ there 
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*' there is a great difference between a fblc next oF kin, and whcre^ 1781. 
fcveral perfons in equal degree have all an egual right ;" he infifted, ^— %-*-• 
that the difference confifted in this ; that, in both cafes, the clai- R.*^- Inha- 
mant had an interefl vefled, but, in one, he had an intereft vcfted "'north °^ 
in the fpecific eflate : that here no one had an equal right with the Cuhry. 
wife to adminiftration i which the ordinary could not grant to 
any other : that in a note which he had feen of the cafe cited, Lor4 
Mansfield had faid, ** that a fole next of kin is as a cejiuy que truji :'* 
that the St. of diftributions [^^j veiled an equitable right in fuch 
truftee, an intereft tranfiniflible to his reprefentatives; and therefore^ 
and as the next of kin had no intereft in the thing itfelf, but only 
in the accidental (hare of the diftribution, that the ordinary muft 
ftand in the nature of a truftee for her, who had this fuperior and 
fole right I that in (ituations of this fort the ufual criterion is. 
Whether removeable or not ? That here the widow, hiaving before 
adaiiniftration a fpecific right in the thing, could not be removeable : 
that here there was only a ceremony neceiTary to make the afTign-* 
ment to her indefeafible : that, if (he could aflign, her aftignee was 
x)Ot removeable i but that the next df kin, upon whom no fuch in- 
tereft attached on the inftant of the inteftate's death, were remove- 
able : that as they could not have removed her from the tenement, 
though to £ive a colour to what they had done they had enticed her 
to the worK«boufe, the law was the farne^ and the artifice would 
not avail them : that the cafe of [^] South Sydenham and Lamer^ 
ton, and that of Widwortbyf wduld be relied upon on the other fide : 
that, in the firft, though it is ftated by Dr. Burn from Cafes of 
fettlement, that the queftion had been determined againft next of 
kin, it appeared from the fame cafe reported in Strange and Tsucas, 
that no opinion was given by the court upon this point : that, in 
the other cafe, the pauper was not, as here, folely in titled to ad- 
miniftratioQ^ but jointly with bis brother : that to determine the 
prefent queftion againft the claim of the widow would be going 
much further than any authority had yet done i and that if the 
fale of this property upon the inchoate right, ratified and made com« 
pleat afterwaras by adminiftration taken out, gave a legal title to the 
purchafer, it ought alfo to give a fettlement to the paupen 



r«l 22 and 23 Car. 2* c. 10. Vid* Grice v* Grice in the note 3 P. WiU. 50. 
W Tr, J G. !• Str. 57, 10 Mo4, 3SS. Cafes of Settlement, 70. From the ftate of the 
caie at large in Fol. Si. and Bou« 356* it appears to have been the cafeof ay^/r next of kin. 

T 2 Howorth 
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J 781. Howortb and Lawrence^ in fupport of the rule to qaa(h theorder 
v^ i^ ^, ^ I J of feffions, infiftcdj that the King v. Widwortby was in point: that 
R, a;. Inha- £{ yvas thcfc adjudged, that ** an order, good when made, could not 
"^NoRTH °^ quafhed upon a matter, which happened expoJifaSto^ upon an 
CuRRT. adminiftratioQJ^^rwiir^/ taken out,'' that in this cafe the edatelvat 
fold before letters of adminiftration were taken out % that, adnaitting 
the diilindion between a fole next of kin and m^any in equal de- 
gree, that which had been caught at as falling from Lord Mansfietd 
in the King 'o. Cold Afl^ton^ applied only to the cafe of a fole next 
of kin, in whom the whole vefted for his own uie; but that her^ 
the children were intitled to (bares with the widow. 
Lord Mansfield. 

Don't lay Arefs upon that ; for here the children are all inf^nts^^ 
the eldeft only fix years old : it would otherwifo be n^ateriah 
La'wrence. 

She has no legal eftate; and, to the extent of the diftributive 
Ihares of her children, nor being more than truflee^ (be has uo faU 
equitable intereft : that, in the cafe of \a\ the King v., the Inhabi-^ 
tants oi Lower Swell, Afion, J. then at the bar, was fo clearly of 
opinion, that the point now argued was not tenable, that be avoided r 
entering into it* 

Gould. What is more material, the point was not touched by 
the court; whofe judgment went upon a different ground «« 
Buller, J. It don't apply. 
Lord Mansfield. 

In thefe cafes we (hould avoid a nicety of diftinAion. This if 
not materially different from the cafe oi JFidwortby. As the chiU 
dren were. intitled to two-thirda, the widow is not properly and ilk 
the fenfe of the cafes, the fole next of kin. 
- ff'ilies, ]. 

The widow was left in necefBtous circumftances, and a fit objed; 
for removal to the poor-houfe. There is no pretence for iipputiDg 
improper motives in fo doing. The children had an int^reft^ 
though they could not have adminiflration« 
Afl^burft,}. 

I adhere to the authority of the cafe of Widwortby^ wbieh ia vtot 
fliaken : for at mofl more has not at any time been faid by the . 



\al M» 31 G, %. 1757. ^**"'' ^^'^'* Cafes, 436- 

3' 



^ourt,. 
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/ crourt, even in the cafe of one folely intitlcd in every fcnfe, than 1781. 

I that fuch cafe would deferve conlideration^ ^^^^^^--^^ 

Buller, Juftice, concurring, "'li^f; "^ 



Rule abfolute and 
Order of Seffions quafhed. 

Vide the cafe ofthe Eing <zi» the Inhabitants of St. Michael in Bath* Ante» i lo, and alib^ 
the cafe ofthe King v. the Inhabitants of Wivelingham, Antt, 12 1. 



i Hilary Term 

2% Geo* 3* 1 78 J* 



CURRT^ 



R. v. Inhabitants ofthe Holy Trinity in Warehara. Smtm^i^, 

TW Oj unices remove Elizaietb^ the wife of James Sampjbn^ 
then abroad beyond fea, and their five children from the 
pari0i of Saint James^ in the tbwn and county of Poole^ to the pa- 
ri(h of the H$Iy T!rinitp in Wanbam^ in the county of Dorftt. 
The feflions on appeal confirm the order and ftale the following 
cafe : 

That it was proved, that the pauper's huftand was born in the paridi gy ^^ ^^ 
of Beer Regis^ in the county of Dorfet : and it was alfo proved hf dence, un- 
the pauper, Elizabeth Sampjon^ that her hufband was abroad beyond ^jj^^f^' 
fea^ and had been fo for two years paft, if alive ; that to her know- ^.ht court to 
ledge he lived in the capacity of an oftler with Mrs. Leey of the prefume a 
parifti ofthe Holy Trinity^ in Warebam^ fomc years fince deccafed, J^iy^^. 

dence ftovi a. 
wife ofthe declarations of her hufband^ living abroad, reipe^mg his fettlement, are admiifible; whea fap-- 
ported by flight circumftances.. 

at 
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1782. «t her houfc there about two years, where (he had fcen hitn brew; 
v-%>--i^ but, whether there was any agreement or hiring relating to fuch 
R. tf. Inha' iervice, was not proved : but that (he had heard her hufband fay, he 
»;^/^jJJJ^ was fettled in the parifli of the Hofy trinity, in Wareham., 
Trinity in Howortb (hewed caufe in fupport of thefe orders i and infifted, 
Wa%zhkh. that after two years fervice and a pofitive declaration by the huf- 
band, at a time when fuch declaration could be under no influence 
or fufpicion, the court would prefume that it Jiad been made 
upon a good foundation ; and confcquently that the fcrvicca 
Aated had been done under a legal hiring : that in the two cafes, 
that might be cited on the other lide^ the King v. the Inhabitants 
of [a] WeyhilU and the King v. the Inhabitants of [^] St. Feter'% 
in Dorcbejier^ the facSk of a hiring was cxprefsly negatived. 

Dunning and Bond iV., in fupport of the rule to qualh thefe or- 
ders, infifted i that a hiring for a year was indifpcnfably necelTary 
to a fettlcnwnt [c] whatever number of years of fervice might have 
.palTed : that in the cafes, that have gone furtheft, there have ever 
been fome circumftances, though flight, from which a hiring might 
foe inferred : that the leading circumftance here, the fituation of 
the pauper's huibahd in his miftreiTes family, the nature and cha« 
ra£ler of his fervice, afforded a ilrong argument the other way : that 
nothing was more notorious, than that it was not ufual to biro 
ofllersby the year i and that, aware of this and for the purpofe of 
letting in a pofHble prefumption of a different fpecies of fervice, 
the circumftance oi his having been once feen to brew was intro- 
duced : but that nothing CQuld fuppl;^ the want of all evidence of 
a hiring I and that the King v\ Waybill was in point. 
Lord Mansfield. 

The fefCons have drawn their coApki0oO| that be was hired i 
and I think they have done rights 
Bulkr.]. 
Though the evidence is flight, there is oothing to contradiA it. 

Willes and AJbburft^ Juftices, concurring, . 

Rule difcbarged and both 
Orders affirmed 



ia\ H, 33 G. z. 1760. Bun*. Scttl. 
b\ M. 4 G. 3, 1763. Burr. Scttl. C 
OSt.^W.andM.c. ii,f.7. 



Cafes, 491. alfo in i Blackft. ao6. 
Cafes, 513. alfo in i Blacklt 443, 



In 
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In cafes, where the perfon under whom the pauper claimed has 1782; 
been dead, hearfay evidence, from his widow or from other perfons, \— ^r*^ 
of his declarations refpedting his fettlement have frequently been R. ^ Inha- 
received: R. v. the Inhabitants of Greenwich. M. 18 G. 2. "^T'^h^' °^ 
1744, Burr. Settl. Cafes, 243. R. v. the Inhabitants of Nutley. TRi^Nixv^ia 
E. 12 G* 3. 1772. ib. 701*; but till the pre fen t inftance the Wareham. 
court has on no occafion, (fuch a cafe has indeed been ftated to 
them, where there has been compleat proof without it, R. *u. In- 
habitants of St. Michael \Ti Bath. H, 13 G. 3. 1773. Burr. Setth 
Cafes, 731.) permitted fuch hearfay evidence to be received during 
the life of the perfon, under whom the fettlement is claimed. In 
the iirftcafe, that of death, it may be well prefumed, that all evidence 
of the fettlement is lofl; with the perfon claiming it : but in the 
other, if ht/urvive, he may return the next day and fliew a diffe- 
rent fettlement in another pari(b. In this event, the fettlement of 
thofe who have an original, and thofe who claim derivatively un- 
der that original, fettlement, muft be at different places. To be 
fure the cafe of a wife will not involve this difficulty, becaufe it 
has been repeatedly adjudged, {Fide the note in the cafe of the 
King V. the Inhabitants of Ryton. H. 18 G. 3. 17 j^. Ante, fo.^i. 
and the cafes therein referred to) that the removal of her in that ' 
charader is legal notice to the oppofite parties, that the fettlement 
of the hufband is meant to be brought in iffue : but this^ it is con^ 
ceived, it will be impoffible to contend, upon the removal of many 
defcriptions of perfons, who may chance, at the hearing of an ap- 
peal, to reft their cafe upon a derivative claim : confequently the 
original fettlement, that of the individual who acquired it, muft 
again be open to difcuf&on, and the determination in many inftances 
necefTarily different.. ; 

/'^^if the cafe of the King V. the Inliabitants of Norton. H. 12 G. 2. 1738. Burr. SettL 
Cafes, 122. Andr. 307* Vin. Settlement of the Poon £. 8. p. 376. 2 Seif. Caf. 323. and the- 
King 'v. the Inhabitants of St. Qotolph's withpii^ Bi(bof fgatc. H. '4A G^ 2. L755, Borc.'SettL. 
Caf, 367, - 
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Feb* 6, 



Pauper vo- 
luntariJy 
leaving the ' 
parifhy to 
which ihe was 
certificated, 
and, after an 
abfence of 
fevtn years 
during which 
fhe is feveral 
times hired 
snd ferves for 
a year in the 
parifh certi- 
fying, W»«- 
tairl^ return- 
ing to the 
fame houfe 
in the parifh 
certificated 
to and to a 
branch of the 
6me family, 
with whom 
Ihe had before 
lived under 
thccertificate^ 
does not 
thereby va- 
cate her cer- 
tificate* 



Rex V. Inhabitants of Keel. 

TW O jufticcs remove "Jane Peak, from the parifli of BeJ- 
worthy in the county of JTarwck, to the parifh of KeeJ in the 
county of Stafford. The fcilions on appeal confirm the order, and 
. ftate the following cafe : 

That Jane P^j^, theipauper, was ^born in the parifli of Bed- 

VDrtb, where her father and mother refided, under a regular certt*- 

iicate from the parifh of Keel: chat fonie few years after (be was 

born, her father and mother died at Bedw^rtb aforefiiid, where ibe 

remained after tlieir death, till (he was about &v:on years c^ age, 

with her brother^ wbo>was ndmed in the faid certificate^ and then 

voluntarSy "Went to the faid pari& of Kee/, where (he femained till 

•ihe was fourteen years of age ; during which time flie was>main«- 

tasned by the faid parHhof Kee/^ and >then :birod herfelf tfot a year, 

and ferved the (^id year, and tvloor three others 4n tbeiaid parl(h 

tif Kee/} rft ♦he e«piration of which laft fervice, 4he returned v^- 

4untarily to^tbe ftid i^Vix'\iti<ifBetiwopthy to her f^id brorb^r's houie, 

^iBcdworthzlfoxerhiAi and 'was afterwards hired to cXit ^hcmas 

-F^rkir of the <»id pa:ri(h of BediMf^tb^ for a year and ^rved'him 

fuch year in the faid parifli ^of Bedvjorfb^ and wastben hired for and 

ferved another year with Eufehius Rohnes in ^tfhe (aid -pariai ef Bei^ 

^wrtb : the faid certificate was produced io eotfrt, and brought 

from the pari(h church of Bedwortb^ where it remained e^r finoc 

it was given. 

Howortb (hewed caufe in fupport of thefe orders; and Aated 
the queftion to be, 'whether under the circum(hnces of this cafe 
the certificate was to be confidered as having been abandoned ? 
and infilled, that a certificate was an acknowledgment by the pa- 
ri(h giving it of that folemn nature, that no voluntary abfence of 
the pauper for whatever length of time, of itfelf and independent 
of other confiderations, could avoid : that the court had in no in- 
ftance holden a certificate to be deferted, in which there were not 
very firong circumftances, upon which to found that conclufion : 
that there were only three cafes upon this fubjcd : that indeed one 

of 
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of them, [a] the King v. the Inhabitants of Sower iy, though the 1782. 
point was ftatcd to the court, could hardly be fo called j as the dc- ^— -"v^"^ 
cifion went upon adefedt in the indenture : that in the cafe of [^] R-^* ^nha- 
the King v. the Inhabitants of Taunton St. Mary Magdalen^ there '* KVir ^^ 
were a great variety of circumftances ; above half a century and fe- 
veral generations : that in the cafe of [c] the King v. the Inhabit 
tants oi Spotland, where there had been an abfence of feveral years^ 
it had been adjudged^ that '• where the removal is voluntary, the 
certificate fubfifts :'* and that the pauper herfelf certainly did not 
confider the certificate as vacated ; for (he had returned to the 
houfe, in which (he had formerly lived, and in which her brother 
at that time continued to live, under the certificate. 

Dunning and Gougi, in fupport of the rule to qua(h thefe orders, 
contended ; that, though there was no cafe which had gone upon 
length of time fingly^ yet it had been dated by the court in the cafe 
of [^ the King v. the Inhabitants oi Frampton upon Severne, that 
the principle of abandonment by difufe had been long e(labli(hed, 
and was to be found in the Taunton cafe : that abandonment was 
the fole queftion in the prefent cafe : that the court did by no 
means intend to lay it down as a rule in the T^aunton cafe^ that no 
Icfs a period than fifty-four years [i\ (hould be necefiary to found 
this conclufion upon : that there was no reafon why feven years 
fhould not to this purpofe be equivalent to feventy : that, as to the 
objediion of the removal not having been compulfory, it was (lated^ 
that the pauper had for the feven years of her refidence there been 
relieved by the certifying pari(h i that confcquently (be had not 
been in a fituation to fupport herfelf, and mu(l» bad (he continued 
in the parifh certificated to^ been liable to be removed : that^ it 
being her own a<5t, that had rendered this impofilble, her own a<^ 
under fuch circumftances (hould be confidered as equivalent to 
the ad of the parifh certificated to : and that an inclination to 
prolong the duration of certificates was inconfiftent with that 
maxim, from which the court never departed, of leaning in favour 
of fettlements. 

Gougb alfo infifted, that the pauper, having after her return to 
the certifying pari(h, acquired another fettlement there by hiring 



a] Vide Tr. 29 and 30 G. 2. 1756. Burr Scttl. Cafcs^ 408. 

'^J Tr. 29 and 30 G. 2. 1756. Burr. Scttl. Cafes, 402. 

c) H, 5 G. 3. 1765. Burr. Scttl. Cafes, 527. 

d\ Tr. 20 G. 3. 1780. AmU^ 97. 

VJ Viit the cafe of the Kling v. the Inhabitants of Birdhanu H. 25 G. 3. 1785. poil. 

^ ■ U and 
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1782. andfcrvicc after the date of the certificate, the certificate was dif- 

^— '"^'^^ charged : that the authorities indeed went only to cafes of fettle- 

R. V. Inha- mgnts acquired in third parjfhes [a]; but that the principle was, 

*'^bbl! ^ ^^^ acquiring of a new fituation, a new fettlement : that it was 

pcrfedly immaterial where, provided it was fubfequent to that z&, 

which by its legal operation it had been adjudged to avoid : and 

that it had been decided in the cafe of [6] the King v. the Inha- 

. bitants of S&eriorne, that the St, of [c] 9 & lo W, 3. *' provides 

for the fecurity of that parifti only, into which the certificated pef- 

fons come to refide by virtue of fuch certificate : but that it did not 

exclude the children of a certificated man from gaining fettlements 

in ofAer parifhes in the fame manner as any body elfe might do." 

But Dunning admitted, that no new fettlement, properly fpeak* 
. ing, could be acquired in a pari(h, in which Zr man is before fettled r 
and that it is not gaining a new fituation, fo much as it is^ 
ftrengthening and confirming an old one by additional titles. 

Lotd Mansfield. 

The queftion is, whether the pauper returned to the certificated 
parifli under the faith of the certificate ? and to this point the rea- 
fon^ng in the cafe of Frampton is material. It ftrikes me that (h& 
returned independently and zsfui juris, rather than to her old home 
and parifh, and under the certificate. 

Willes, J. 

It is the misfortune gf thefe cafes, that each muil ftand upon its 
own circumftanccs. The enquiry htrc muft be whether the cer- 
tificate vfzsfunSfus officio ? The fa<ft is, that the pauper returns and 
returns 'voluntarily, to the houfe, in which flie had before refided 
under the certificate, which ever fincc had belonged and which 
then belonged to her brother, who was at that time refident thcrc^ 
under the certificate. It certainly was not difcharged as to him ; 
and there do not appear to me to be circumftanccs in the cafe fuf- 
ficient to warrant us in faying, that it was fo with refpedl to the 
pauper. 



\a\ Burr. Settl. Cafes, 381* 385. 428, 429. 

[^J E. 15 G. 2. 1742. Burr. ScttJ. Cafes 182. Vide alfo the cafe of the King v. the In- 
habitants of St. Peter's in Nottingham. E. 29 G. 2. 1756. ib. 391. 

[f] c, u. *' No perfon, who (hall come into anyparilh by any fuch certificate, (hall be 
adjudged by any aft whatfoevcr (p have procured a legal fettlement in /ucb parilh, unlefs he 
jaiall, &c. in fuch parifli/* 

Lord^ 
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Lord Mansfield. 

I am fatiafied* The voluntary return to the houfe of her brother, 

who wag then reiident under the certificate, had efcaped me. ^ R^ <&• i» ha- 

bitants of 

AJbburJi^ ]. concurring. 




Keel> 



Rule difcharged and both 
Orders affirmed. 



Bul/er, J. was; abfcnt. 



Rex v\ Jarnes Rodd. Feb. eJ 

TW O juflices allow a rate made for the relief of the poor of . 
the borough and parifli oi Bridgewater in the county of 
Somerfet. 

Upon the appeal of James Rodd, alleging that he was aggrieved An umnter- 
by being rated or affeflcd the fum of four (hillings in refped of ^it'^^£^i^ 
perfonal property or dock in trade, within the faid borough over 4} eHz. of 
and above what he is therein charged or afTeiTed as occupier of his f*'^^*^ 
dwelling-houfe and fhops, and that he wasf not liable to be rated ^thin a pa* 
or aflefTed in refped of his faid ftock in trade over and above his rifhtothe 
dwelling-houfe, (hops and other real property, the fefiions con- ^^**J^j^^ 
firm this rate, and ftate the following cafe. the holders 

That the faid borough of Bridgewater is an antient incorporated of this pro- 
borough, and fends two members to parliament, who are chofen by ^^ be a?* 
the inhabitants of the faid borough, paying fcot and lot. That by feired for it 
the charters and conftifution of the faid borough there are within ^^^ ^ 
the faid borough a mayor, recorder, deputy recorder and two al«- ^ ^ 
dermen for the time being, who are the only juftices^of the peace 
in and for the faid borough and pari(h ; and the mayor and recorder 
or deputy recorder and one of the aldermen have power to, and re« 
gularly hold the general quarter feffions of the peace in and for the 
laid borough and pariih. That within the faid borough it, bath 
keen ufualand cufiomary^from the /^'^d year of the reign of her late 
majefty Slgeen Elizaietb and ever Jince tb£ exiftence of rates for tbe 
I "f^tlief of tbe poor^ to rate and ajfefs the inbabitants of t be faid borough^ 

i U 2 and 
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1782. and amongfl: themfuch as have been of the fame trade and ifi fi- 
s^^y^ma milar circumftances with the appellant, James Roddy for and in re^ 
R. V. James ^^^ of their perfon a I property orfiock in trade in the faid borough 
towards the relief of the poor of the faid borough and pari(h \ and 
fuch inhabitants fo rated and affefTed for their perfonal property or 
ftock in trade only, as well as other inhabitants of the faid borough^ 
rated thereto in refpedl of real property, have had a right to vote, 
and have conftantly voted as inhabitants of the faid borough pay* 
ing fcot and lot in all eledtions of members to ferve in parliament 
for the faid borough : that the faid James Rodd fov many 3rears be- 
fore and at the time of making the faid rate was, ever fmce hath 
been^ and dill is, an inhabitant and fubftantial houfliolder within 
the faid borough, and was and is a butcher, and kept and dill keeps 
an open butcher's (hop therein, carrying on his faid trade of a 
butcher, by purchaiing whilft living, and killing and felling dead, 
within the faid borough, about the quantity of one ox or heifer 
and two calves and two (beep or lambs weekly, one week with ano* 
ther, throughout the whole year ; and he pays and. lays out about 
twenty pounds every week in the purchafe of fuch ox or heifer, 
calves, (heep and lambs : that though he adlually has and lays out 
the faid fum of twenty pounds or more every week in buying fuch 
live cattle, yet as he receives the ready money and the profits in trade 
thereupon back again in the courfe of the fame week or foon after by 
the fale thereof dead, it is but about one twenty pounds employed 
in the whole year, which he fo turns in bis faid trade every week; 
be buying and paying for the faid live cattle, killing the fame foon 
after, and in his faid (hop within the faid borough vidbly aini 
openly expofmg to fale and felling the meat in fmali pieces ; and 
alfo the tallow, (kins, hides and other produce thereof; whereby 
he receivcs^ a return of the money for the fame with the profits 
thereupon in the courfe of the iamQ.week or foon after as aforefaid % 
and by and out of the profits arifing from this trade the faid James 
Rodd mzinidXTiS himfelf and his family, pays all his necefTary ex* 
pences and (lill keeps and preferves his capital in manner aforefaid* 
That by the faid rate, being one of five rates made for the relief of 
the poor of the faid borough and pari(h in the faid year 2781, the 
faid James Rodd\% rated and a(re(red the fum of four (hillings as his 
(hare or contribution towards the relief of the poor of the faid bo«» 
CQugh and pari(hr in refped of bis (lock in trade or perfonal prOf* 
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petty aforefaidj; which is no more than his (har« or proportion lyiz. 
towards the faid rate, and no more than other butchers within the ^— v-^ 
faid* borough, in fimilar circumftances with the faid appellant, arc ^' ^-^Jamei 
rated and aflefled in refpcCi of their perfonal property or (lock in ^^^^ 
trade within the faid borough in and by the faid rate : the quef« 
tion therefore^ which this court doth humbly fubmit to the opi- 
nion of his Majcfty's court of King's Bench is, whether the faid 
James Rodd^ for or in refped of his perfonal property or ftock in 
trade aforefaiJ, was rateable in or by the faid rate fo made for the 
relief of the poor of the faid borough and parifh as aforefaid ? 

Wallace^ Attorney-General, (hewed caufe in fupport of this rate ; 
and infiiledy that an uninterrupted ufage and cuftom of rating tliis 
fpecies of property from the very date of the ftatute down to the 
prefent times being exprefsly (lated, this queftion had lately under- 
gone a folemn deciiion,. and was no longer open to arguments 

Bearcrofty who was to have fupported the rule, admitting, that 
it was not po(fibLe to diftingui(h this from the cafe af [tf] the King^ 
V* Francis Hill. 

Ptr curiam^ 

Rule difcharged and order of 
Sediohs confirming the 
Rate affirmed^ 



[a] Tr. 17 G. 3. 1777. Cowp. 613, Contra Fide K. v. Harman. E. 12. G. 2. Bott. fo^ 
8. Prob)n J.'Ufsges, that can vary the conftruftion of an aA of parliament, maft be oni- 
verfal ; and not only the ufage of apardcitlar parilh. 



The general . qpeftion, whether perfonal property be of" 
that fpecies, which is liable to be a(refled, to the relief of the poor, 
has never yet been fully explained by any modern ad of the 
legiflaturc or adjudged in fVefiminJier^HalL The importance-- 
and very extend ve confequences of fuch a judgment Have 
not only made the court averfe from coming to. any decifion 
upon the fuhjfS at large ^^ but have induced them on fome 
occafions to intimate that there might be an impropriety 
in pronouncing, at Ifcaft in the cafe of an appeal to the Jeffions^. 
even upon a more confined view of that fubjedl: viz. the 
point, whether every fpecies oi ftock in trade is liable. E. lo O^ 
!• i770^Rcjcti. Inhabitants of Witney, z Blackft. 709. Bott, 34* 

5 Burr** 



RODD.\ 
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5 Burr 2634. and Tr. ly G. 3, 1777. Rex. v. Francis Wll. Cowp* 
fo. 618.: though a late learned judge ha« delivered his opinion, 
R.i;. James •* that if the thing were pradticable, if the faft were fairly (lated 
tipon an appeal^ the general queftion of the liability of perfonal 
property might there be difcuflcd." AJion. }• in Rex v. the. 
churchwardens oi Andover. H. ij G. 3. 1777. Cowp. fo, 565. 

Certainly the general bearing of the authorities^ till a very mo- 
dern period at leaft, ftrongly favours the affirmative of the propo- 
fition upon the queftion at large : fince that period to be fare 
doubts have been ftarted 5 the queftion has frequently and in va*- 
rious fliapcs been agitated, and the principle of thefe authorities has 
undergone very folemn and elaborate difcuflion, with fome differ- 
ence of opinion. It is, however, equally certain, that tht general 
praSlice or ufage down to the prcfcnt hour is as ftrongly in favour 
of the negative of this propofition ; and upon this it is that the 
principal arguments on that ude of the queftion have been founded. 

In fupport of it, it has been urged, that there cxifts no fingle 
authority in which, contrary to the ufage, [a) this fpccics of pro- 
perty has ever yet been rated ; that the fact df this fpecies of pro- 
perty not having been made the fubjeft of charge at the time of 
paffing the ad of 43 Eliz. or in either of the two fubfequent reigns, 
(theperiod of the firft great extenfion of our commerce and con- 
fequent increafe of perfonal property) muft be taken as a contem- 
porary expolition ; and that the immenfe amount of this property 
in fucceeding times, created fuch an intereft in the holder of every . 
other fpecies of property, that it was not poftible that it could for 
'Hear two centuries have been generally overlooked under any other 
idea, than that it was not a legal objed of taxation^ 

In anfwer to thefe arguments it has been infifted, independent 
of the ferics of authorities,, that for 'many years after the paffing of 
this law and during the two reigns immediately fubfequent, per- 
fonal property had not become throughout the kingdom an objedl 
of fuch fcrious regard 5 that the influx of wealth through the me- 
dium of coipmerce would not £hew itfelf in its influence upon the 
habits and modes of life in a progrefs fo rapid as had been fug- 
gefted i and that, if the internal commotions of this country had 
not for near half of that period proved an efFeftual obftacle to fuch 
a change of manners, a change fo oKiterial, as to alter the ftate of 



{a) Sed Vide the cafe of the poor of Wickbam. M. %j Car. 4. 1^75. Frum. 419* 

vifible 
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Yifiblc property throughout the realm> eould not in th« natural 1782: 
courfe of things have been expcfted, till the period about which 
it adtually happened, the reign of Charles the Second i but that 
the ability oi the trader to pay, (which upon the whole of the 
queftioHr was the only true criterion,) was not here, and in thiS' 
particular view of the fubjedt, the true or fair point in which it 
coght to be Gonfidered ; that the only true interpretation of the 
afts of our anceftors rouft be drawn, not from the rcfinenients of 
fpeculation, but from what came home to them, from the bur- 
thens they a£tirally and in pradtice felt ; that the enormous amount 
of the contributions now levied in fupport of the poor was of very 
modern date, oot much earlier than the sra of the doubts that had. 
been lately darted upon the fubjed, and utterly unknown to our 
anceftors in the laft century. Viner's Abr. Tit. Poor. 426. H» 
5. Ann. 1706. in the note to the cafe of the Q^v. the inhabitants of 
Barking of Needbam i that the landed intereft therefore of thofe: 
times not feeling the preiTore of that grievance, which has iinco 
grown almoft intoleraUe, were not fo a£live as they otherwiie 
might have been, and did not attemrpt to throw upon the (houtdersh 
of others part of that, which altogether they found no weight upou^ 
their own; that '^ who was liable to be adeiTed" was an inquiry^ 
which probably to this hour had never been made, if *' what that 
afieiTment amounted to" had continued to be a matter of indiffer- 
ence to thofe who paid it ; and that whether this be fo or not> on 
whatever foundation the ufage may te fuppofed to have ftood, 
Afion J. in the Andover cafe above cited, had laid that confidera* 
tion entirely oat of the cafe; ** for, notwithfianding the ufage^ if 
upon the general queftion,. which they are now aiming at, it 
thould turn out to be the law that perfonal property is rateable, if 
that is the law, it muft be rated then^ though it never was before ^^ 
Cowp. fo. 5.65» 

That it had alfo been aiked on thi& fide of the queflion, as the 
court had in feveral inftances and as a matter of courfe, confirmed- 
all rates of fuch perfonal property in all places where it appeared 
ufually to have been aflefifed, upon what other principle could this 
have poffibly been done than that of all perfonal property being 
fubje^ to fuch charge by the general law ? that it mufl have been- 
ta ; for that on ne other foundation could perfonal property, y& cir-- 
cumjiancedf be made liable : that it was not in the power of pa* 
ri(hcs merely by continuing one mode of aflfeflfmcnt from one ge- 
neration to another to fubje(^ any individual of the next gcnerationt 

tOi 
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1782. to the ncccffity of adopting it: that fuch a courfe of proceeding 
*— -sr— ' could be no more than private contract; matter of perfonal agrec- 
R.v. James nicnt and accommodations temporary and not of any permanent 
^^^^ obligation : that nothing could be the foundation of a legal ufage, 
which had not a legal origin ; and that a parifh could then only 
inrke a valid bye law, \\hen h wzs as weliyir the belter. execution of 
the fubjijiing laws as for the furtherance of the public good. That 
as^ on the other hand, the minds of men would have been by a de« 
cificn againft the ratcability of this property at once quieted, fources 
of litigation infinite as the various branches and combinations of 
traffic would have been done away, and a wafle of expcnce from 
time to time monArous in its amount would have been faved to 
the public, it was not eafy* to fugged why fo much caution and re- 
ferve (hould have attended the deliberations of the court upon this 
fubjeft, if the exemption contended for could have been fupported. 
To the arguments ab inconvenienti and the difficulties Aartedas to 
the mode of levying this afleflmcnt, it was anfwered, that, as no 
fuch difficulties had occurred at the time when fubfidies, to which 
the land-tax fucceeded, were levied, and as this tax was now ac- 
tually raifed in many of the moft populous and trading towns [^| 
in the kingdom, it was fuppoiing an objedion cotntrary both to the 
evidence of hiftory and the experience of the prcfent hour. 

But leaving the principle of this important controverfy where I 
found it, it feems to belong to the plan of this work to deduce the 
hiHory of the Jeci^ons, that fall within the period comprifed in this 
volume, and which could not be published at large without intier- 
fering with the labours of thofe who have already given a com- 
pleat view of them : and in doing this it will be ufeful to the coun- 
try magiftrate at leaft, and is in itfelf in fome degree neceifary, to re* 
view the whole. 

It feems, that no per/ons whatfocver or at Icaft no fubjeSs arc, in 
refpeft of their landed property, fo privileged as to be exempt from 
this contribution. 

Neither are any places exempted, unlefs as being appropriated to 
fome public, of charitable, or religious purpofes : for it has been ad- 
judged, that a Bijhop^s palace is not proted:ed^ nor will any pre- 
scription exempt it. H» 27 Car. 2. 3675. The parifli of Sub^ 
deanry againft the mayor ot Chichejier. 3 Keb. 572. It is upon the 
ground of their beimg extraparochial only, that moft of the old coU 
leges are exempt ; and the charitable purpofes of thofe inftitutions^ 



.[«] Lynnc, Norwich, Frome, Trowbridge, Warauafter, Bewdlcy, Blandfcrd, in many m- 
jiihes of London and particularly WliiteclupcL 



it 
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it is conceived, were ih fome dcgrSe the confideratlon, that, in the 1782. 
cafe of thcfc foundations, induced the court, after an immemorial ^— " v ^-^ 
enjoyment of the cxeiHptioh, to favour this prefumption : Tn 14 R- '^- Jamks 
G* 3^ 1774. R. V- Gardner, Cowp. fo» 8,4: and it might be fup- ^^^^' 
pofed to have been upon this or fome fuch principle, that evea the 
royal palaces are exempt ; for lands, newly taken in and added within 
time of memory to premifes in the aflual occupation of the crown, 
are in fome iriftances rated f H. 17 G. 3. 1777. Rex v. Mathews. 
ante, p. 1.} though it rather fceras, that the Kihg^ not being 
named in the St. 43 EHx. cannot be fubjfeftcd to any of its provi- 
iions : and indeed the principle in this cafe feems t6 be more exten- 
five, and not to depfcnd upon any of thofe maxims, that ferve for the 
regulation of private property : for, when the public purpofes^ which 
conftitutetHc great ground of exemptibrt, areno longeranfwered, they 
no longer retain this privilege ; and it has been ruled, that when they 
are demifed to a fubjeft for any permanent intereft, tHey are liable to 
be aflfeflcd : the Dufce of Portland v. the pari(h of St. Margaret, 
Wejiminfter, at Wfi Frius after H. T. 33 G. 2. Wynnes Analyfis . 
of the law concerning parochial provifion for. the poor, 1767. p. 6d. 
ante, p. 3. in note i^d). The true ground, upon which bofpitals 
are exempted, appears, from what is faid of the principle of the de- 
cifion of the King n). the Inhabitants of St. Bartholomews the Lcfs, 
Tr. 9 G. 3. \^t()^ in Cowp. fo. 83., to be their appropriation tb 
charitable purpofes : {ho/pitdl lands indeed, as throwing otherwife 
too large a proportion of parochial burthens upon the other parts 
of the parifh, have not been confidered as intitled to this exemp* 
tion. Anonymus, E. i Ann. 2 Salk. 527.) Upon afimilarpria* 
cipie in the cafe of the King v. Peter Waldo. Tr, 2^G* 3. 178J. 
fojl. a koufe, built and applied to the purfofe of educating poor girls 
and qualifying them for fervices, was holden not liable. But, where 
a profit ari&s, of whatever natqre the inftitution be, the party be- 
nefited (hall, in proportion to the advantage he derives, be afiefTed 
to the poor : and, though it has been holden long fincc, H. 13^0. 2# 
Dominus Rex verfus inhdbitantesSi. Thomas in Sohthwark. 2 Str. 745. 
Settl.. Cafes i26. 2 Stff. Ca^es, 58., upon the principle of the in- 
tereft which the public has in ^^^ry religious inftitution, that a 
conventicle, in which no profit was made of the pews, was not li- 
able, yet it has been lately adjudged, agreeable to the fpirit of thd 
above decifion, that a building, demifed for a term, under the 
name of a chapel and to be ufed folcly for the purpofes of religion, 
hut with a rent referved, was liable. Tr. 23 G. 3. 1783. Rohfon 
V. Hyde, pojl. Though the court in fome of the above cafes ap- 

X pears 
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1782* pears to have adverted principally to the end and objed of the In-* 
w^ N r-J» Aitutions themfelves, they feem in general, and it is perhaps the true 

R, V. Jambs ^©^ of the fubjcA, to have con fidered, that all real property, of which 
an occupier can be founds is ratable, R. v. Gardner^ Cowp. 79* : 
and, where a profit has arifen, and the other circumftances have 
warranted it, they have even confidcrcd a keeper of a prifon, as fuch, 
liable. Rex v. Eyles^ warden of the Fleet. !!• 24 G. 3. i'j^4..poJi. 

^ The fame meafure feems to have guided the difcretion of the 

court with rcfpedt to the officers of all thefe eleemofynafy foundations ; 
and confequently fuch of their neceiTary agents as derive from their 
lodging and falaries a mere fupport, and may in fair and found 
conftrudlion be confidered as partaking of that charity to which 
they are flridtly no more than ailiftants, haveneveryet been adjudged 
objeAs of taxation* Rex, V. Occupiers of St. Luie's Hofpital. M. 
I G. 3. 1760. 2Burr. fo. 1064, i Blackft. 249. Rex 1;. Inhabitants 
of 5/, Bartholomew's the Lefs. Tr, 9 G. 3. 1769, 4 Burr. 2435. 
Bott. 48. : but in the cafe of apartments, though without falaries 
annexed* built* upon a fcalc equal to the occafions and iituations in 
life of fupcrior officers, and occupied feparately and with families, the 
court has confidcrcd theholdersof fucli property as not in titled to ex- 
emption; though their perfonal attendance is indifpenfably ncccflary 
to thefe inftitutions, and their rcfidence is bond fide ^ M. i G. 3. 1760. 
Rex 1;. occupiers of *S/. Lukes HofpitaK 2 Burr. 1053. i Blackft. 
249. Esyre v. Smalpace& al. E. 23 G. 2. 1750. 2 Burr. fo. 1059. 
Bott. 39. And indeed Jalaries in -general, as in the cafe of an of- 
ficer of the fait works, are not confidcrcd as liable, being *' a par- 
ticular, fpccics of property, not within the words or meaning of 
the adl, and not perfonal property 5 which is the furplus of a 
man's eftate and effcds after payment of debts, the maintenance 
of his family and neccfiTary expences." R. v. the Inhabitants of 
Sballfleeti Sherrington's czk. H. 7 G* 3. 1767. 4 Burr. 2011* 
Bott. 46. 

With rcfpcdl to rents and profits, ground rents have been adjudged 
to be liable. M. 3 Jac. 2 Comb. 62. Whether y«// rents were liable 
appears to have been unfcttlcd in M. 3 Jac. Hull's Cafe. Carth. 14. ; ^ 
& in Tr. 6 W. & M., tho' there had been one adjudication that they 
were liable, different opinions were entertained upon the fubjedt. 
Comb. 264. But that thefe and the cafual profits of manors 2xei\ol liable 
has been determined in the cafe of theiC, v. Vandewall, Efq. E. 
33 G.2. J760. 2 Burr. 991. i Blackft. 212'. And yet no other argu- 
Kients appear to have been ufcd in the judgment upon that caie, 

but 
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but thofe drawn from ufagc and ab inconveftientt -, and, though the 1782: 
Cheltenham Spa, Rex v. Miller. Tr. 17 G. 3. 1777. Cowp. 619. c— v--^ 
was not adjudged to be liable eo nomine as profits, but collaterally ^- ^- James 
only, and 0lio nomine, (the fpring being confidered as part of the 
produce of the land), yet in Rowls v. Gell & al. E. j6 G. 3. 
Cowp. 451. the profits of lead mines, (which are themfelves not 
liable. Governor and Company for fmelting down lead, &c. v, 
Richard/on, Efq. and others. M, 3 G, 3. lytz. 3 Burr. 1341. 
I Blackft. 389.) were holden liable in the hands of the Icffee of 
the crown; he letting them again to the adventurer, and, without 
any rifquc to himfelf, receiving a ftipulated proportion of the acci- 
dental profits or value* The toll alfo of markets, though againft 
an immemorial ttfage,-has been adjudged to be liable. The cafe 
of the poor of Wickham. M. 27 Car. 2. 1675. Freem. 419. 
Nelfon's Edit, of Dalt. 1727. c. 73. p. 218. 3 Keb. 540. j and 
from the cafe of the King v. Brograve. M. 10 G. 3. 1770. 
4 Burr* 2491. Bott. 31. the law feems to have been admittted to 
have been the fame as to the toll of fairs. The toll of Jluices on 
navigable rivers is alfo liable. Rex v. Inhabitants of Cardington, 
E. 17 G. 3. 1777. Cowp. 581.; as the toll of light houfes, if \t . 
arifes within the pariflb, is. King 1;. Rebow, Efq. M. 12 G. 3. 
1772. Bott. 384. Cowp. fo. 583. Tht profits of a weighing 
machine, belonging to the corporation of Gloucejier, were alfo 
holden liable. E* 23 G. 3. 1783. Rex 1;. Inhabitants of St. 
Nicholas^ Gloucejier, poft. 'A queftion has alfo been before the 
court, but has received no decifion, upon that fpecies of profit, 
which is called the herbage and pannage of aforefi *, which is the 
furplufage above the fufficient pafture of the game therein. The 
form indeed of the afleffment was upon the lodge and lawn ; but 
from thence it feems that, as far as the form applies, this cafe falls 
within the authority of that of the Cheltenham Spa-, where the 
court held, that, that not being a rate upon the profits, but upon 
four acres of land, and the value arifing partly from the buildings and 
partly from the fpring, tht profits ofthejpring are part of the produce 
of the land, and as fuch clearly liable. And, as far as the authority of 
the cafe in Keblexm^X ferve to remove difficulties, the authority of 
Freeman and the concurrent teftimony of Nelfon's edition of Dalton, 
together with the immemorial ufage of the place, as ftated in Douglas 
fo. 292. fcem to eftablifti that point. yones v. Maun/ell, 
M. 20 G. 3. 1779. Douglas 289. The laft queftion of this fort, 
and which underwent very folemn difcuflion, arofe on the fub- 
jeil of the profits of the London water^works. It had bcea twice 

X 2 argued 
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1782. argued in the court of King's Bench, and that court being divided 
K^^^y^^' J in opinion, judgment by confent was tajcen for the plfdnxiff, 
R, 0/. Jam£s for the purpofe of removing it ia courfe of appeal to the 
Rood, court of Exchequer Chamber. The queftion, as dated in favour of 
the exemption, was, whether projects of very hazardous adven- 
ture, requiring in the firft inftahce a vafl capital, and continually 
in every fubfequent flage fubje£t to very heavy expences and lpi£es, 
were, contrary to all u(agc, fit objeAs. of taxation ? But the court of 
Exchequer Chamber gave judgment upon another ground; and, it 
being aa a^ion of trefpafs upon a diftrefs taken under i G. i. ih. 2. 
c. 5«, commonly called the Riot Aft, in which the damages reco« 
vered are dire^ed to be levied on the inhabitants of the hundred in 
the manner prefcribed by the St. 27 Eliz. c. 13. in cafe of adlions 
againid the liundred by perfons robbed, they held ; that under the 
conflru£kion of that aCt^ which fpeaks of ability generally, with* 
out fpecifying, as the St. 43 Eliz. does, any particular taxable ob- 
jeiS, (and this laft aA not being at all referred to) all perfons hav-^ 
ing taxable property within the diArid afiefTed were inhabitants, 
and as fuch liable. Davis ^& ai v. Atkins & al. M. 25 G. 3* 
1784. FiJeTx.a^G.^.iyB^.poJ. . - 

There are not wanting authorities of a recent as well as a more 
early date to ihew,' thsitjiock in trade in general h rateable to the 
poor; but there is no clear and exprefs authority, either of , more 
antient or modern times, in the indance of any one trade, adjudging 
the flock in that particular trade to be liable ; except in tbofe places, 
in which an iifage to aflefs fuch ftock has been proved : though in 
iqany bproughs the f]tock in all trades has, immemorially and evea 
from the very date of the St. 43 Eliz. 9 been in point of fad rated. 



Fett^' Rex V. Morgan. 

ifSr^uir T T NDER the Stat. 1 1 G. 2. c. 19. [a] for the more effeaual 
froraVhich^^ ILJ f^P^ri^g ^^^ payment of rents and preventing frauds by tc- 
tenants frau- nant$, twojulticcs of the county oi Hereford^ reciting that John 
^^^^^'^y^^' Morris. 

move go ds, 

or of that in which they are concealed, may convidt the ofFendfrs in their refpcdbive counties. UnleO fa£ls arc 

ftatedtomake the contrary appear, thccouri always prefuwes in favour of the adls of inferior jurifciiclions. 



[a] If any tenant or leffee for life or lives, term of years, at will, fuflVrencc, or othcrwife, 
of any njcffuagcs, lands, t.enemcnti or hereditaments, upt;: the demifc ur holding whereof any 

rent 
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Morris ofLIanbeder Painfcajlle, in the county of Radnor 9 had fraudu« 1 78a. 
]cAtly and clandeftinely removed and conveyed away certaing(K)dsaod \ 
chattels not exceeding the value of fifty pounds from off the farm of 
Painfc^fiie, &c. to prevent his landlord or his agent from diftraining 
for rent, &c. and alfo that JoAn Morgan oi Michael Church in the 
county of Htxeford^ had knowingly and wilfully aidpd aj^d affiftcd 
the faid John Morris and his fervants in conceaJiiig and itrcreiiog: 
the faid goods and chattels at Michael Churchy. (Sc. of the value of 
twenty one pounds; and that they the faid juflices had in the prelencjr 
of the faid John Morris and John Morgan examined the faiat and all 
proper witneffes upon oath, and that it was fully proved before 
them that the faid jfohn, Morgan was g.uilty, ^c^ convict- him of 
thiso/Fencej and order him to pay forty-two pounds* being, dpuhla 
the value of the faid goods or chattels to the landlord ox hi& 2i^nt. 

It had been objected at tlye feflions^ that, it appearing upon the 
face of the con virion/ that it nad been made by two juflices of the 
county, in which the goods were found, and not of the county from 
whence they were removed, that court, upon the ground of a defedt 
of jurifdidion and that the juflices of one county could have no 
cognizance of a matter^ arifing in another, quaihed the convidion. 

Thefe proceedings being now removed by certiorari^ Dunning 
and PbillippSf in fupport of the order of fefTions^ contended, that 



rent is or fhal] be reierved^ due or made payable^ ihall fraudulently remove and convey away 
his or her goods or chattels to prevent the landlord or leiTor, landlords or leiTors, from di^ 
training the fame for arrears of rent fo referved, due/ or made payable, or if any perfon or per- 
ibns ihall wilfully and knowingly aid or alTifl any fuch tenant or lefTee in fuch fraudulent con* 
veying away or carrying ofi^of any part of his or her goods or chattels, or in concealing the 
fame ; all and every perfon and perfons fo offending ihall forfeit and pay to the landlord or 
landlords, leflbr or leffors, from whofe eflate fuch goods and chattels were fraudulently carried 
oC as aforefaid, double the vsflue of the eoods by him» her« or them refpe^tirely carried off or 
concealed as aforefaid to be recovered, (Sc. f. i. and 3. 

Provided, that where the goods and chattels fo fraudulently carried off or Concealed (hall not 
exceed the valine of fifty pounds, it ihall and may be lawful for the landlord or landlords, from 
Whofe cilate fuch goods or chattels were removed, his, her, or their batlifF, fervant, or agent, 
in his, her, or their behalf, to exhibit a complaint in writing againil fuch offender or offenders, 
hefore tivoor more juftias of the peace of the fame county ^ fading, or dMfion of fuch county^ reftding 
neetr the place whence fuch goods and chattels nuere removtd, or near the place ivhere the fame were 
found, not being intereHed in the lands or tenements whence fuch goods were removed ; who 
may fummon the parties concerned, examine the fadt and all proper witneifei' upon oath, or, 
if any fuch witneiTes be one of the people called Quakers, upon affirmation required^ by law ; 
aud in a fummary way determine, whether fuch perfon or pecfons be guilty of the offence, with 
which he or they are charged ; and to enquire in like manner of the value of the goods asd 
chattels by him, Jier or them refpeftively fo fraudulently carried off or concealed as aforeiaid ; 
and, upon full proof of the offence, by order under their hands and feals, the faid juflices of 
peace maprand ihall adjudge the offender or offenders to pay double the value of the faid goods 
and chattels to fuch landlord or landlords, his, her, or their bailiff, fervant or agent, at fuch 
time as the faid juflices Hiali appoint, f. 4. 

the 
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1782. the legiilature had confined the exercife of this authority to the juf- 

^-•-v-— ' tices of the county within which the offence originated ; and cited 

R, v. MoR- the cafe of [a] Talbot v. Hubble^ to {hew, that the circumftance of 

CAN. refiding near the place, &c. does not give a jurifdidion, which tho 

jtiftices would not have without it. 

But Willes^ J. intimated, and it feemed to be agreed by the court, ^ 

that the Stat, gave an authority to thejuftices of the refpedive coun- 
ties*, within which either oflfence under this a£l was proved to have 
been committed. 

But the court thought, that the convidion was bad on another 
ground ; as no evidence was Aated in it. And, as no fpecial cafe 
was returned, they held, that it muft be taken, that the convidion 
^as qua(hed at the feilions for that defe(!l ; for that the law prefumes, 
that an inferior jurifdidlion adls rightly, unlefs the contrary ap- 
pears : and Howortby who was to have fupported the rule to qaa(h 
the order of fefiions, admitted, that this objection was fatal. 

Per curiam. 

Rule difcharged and 
Order of Seffions, quafhing the 
conviftion, affirmed. 

[#] Tr. 14 G. 2. 1751. 2 Str. 1 154. 



Kb. J!' Rex V. Inhabitants of St. Paul, Covcnt Garden. 

havcn!fTcr T^ ^ ^ ^^^^* of quarter fcffions for the county o^Middlefex, xivi^ 
tov^a^^r' A ^^^ ^h® St. 12 G. 2. c. 29. affcfs the parifli of St. PauU Co* 
proportions, vent Garden^ at the fum of 69 /. 5 /. 7 ^. i as their proportion to-* 
in which the ^^rds the general county rate. Upon the appeal of the pari/h to 

county rate r •% t \ r rr ii-i t • /-»• /^- * 

Y^ufudiy [^2] the next general lemons, alleging that their afleflment w^s un- 
bcenaffeffed equal and unjuft, the feflions confirm the rate, and ftate the fol- 
^ilL"^ lowing cafe: 

Middle/ex. 
At a general feffion of the peace, &c. holden for the county of 
Middle/ex^ at Hicks Hali^ in St. Jobn-Jlreet^ in the fame county, 
on Huefday the 29th day oi May^ in the twenty-firft year, ^c. and 

[-] f. 12. 

from 
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from thence continued, &c. until this day to wit, Hburfday^ the 31ft 178a, 
day of the fame month of May^ and on the fame Tburfday, holden ^"v-*^ * 
by adjournment aforefaid, at Hicks Hall aforefaid, before William R- ^. Inha. 

Whereas, at the general lemon of the peace begun and holden for Covent 
the faid county, &c. on Tue/day, the i8th day of May, in the nine* Gaedek. 
teenth year, &c. and from thence continued, &c. and holden on 
TAur/day the 20th day of May, &c* before Sir JoAn Hawkins^ Knt. 
&c. the churchwardens and overfeers of the poor of the parifli of 
St. Paul, Covent Garden, within the liberty of Wejlminjier, exhi« 
bitcd to the juftices of our faid Lord the King laft above mentioned^ 
their petition and appeal fetting forth, that the faid parifli of St. 
Paul, Covent Garden, is charged to the county rate which was made 
at the general fefEon of the peace, holden, ^c. on Tburfday the i8th 
day oi February laft, with the fum of 69/. ^s. yd. i» ; although 
the. annual rents or value of the lands and tenements, therein 
charged or aiTcflcd to the poor's rate, do not amount to the fum of 
32,000/.; and that thepariih of St. Mary le bone in the faid county 
of Middle/ex, was affefled to the fame county rate at the fum of 
7 A 5 /• 10 d, only i although the annual rents or value of the lands 
and tenements in that parifh charged with the poor's rate amounted 
to 140,000/, or thereabouts : wherefore the petitioners, conceiving 
the faid county rate fo made upon them as aforefaid to be unequal^ 
declared themfelves grievoufly opprcfTcd thereby, and did appeal 
againfl fuch part of the faid rate, as did then and yet does affedt the 
faid parifli of St. Paul, Covent Garden, praying relief in the prc- 
mifes : which faid appeal ftood duly adjourned until the then 
next general quarter fcflion of the peace, to be holden for the faid 
county; to wit, the general quarter feflion, Gfr. holden on Tburf-^ 
day, the 8th day oi July, in the fame nineteenth year, &c. before 
Sir Jobn Hawkins, &c. : at which faid general quarter fcflion, Gfr. ^ 
upon hearing the faid appeal and what was alleged by the church* 
wardens and overfeers of the poor of the parifli of St Paul, Covent 
Garden and their counfel, it appeared to the court, that the allega- 
tions, contained in their faid petition and appeal, were true ; but 
the court, having confidered thereof and conceiving that they were 
not authorifed by the ftatute paflcd in the 12th year of the reign of 
his late Majcfty King George the Second, or by any other law to 
vary the proportions of the county rate, as it hath continued in its 
prefcnt form ever fince the year 1739, did therefore difmifs the faid 
appeal, and the fiud appeal was thereby difmiflicd accordingly: 

whereupon, 
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1782. whereupon, afterwards to wit on the 3d day of December^ 
v>^*v— ^ 1779, his Majefty's writ of certiorari^ dated on the 29th day 
R. or. Inha- of JSovembery in the 20th year of his prcfent Majefty's reign, wafe 
"st^Va'ul* brought for the removal of all and Angular the orders made 
CovENT at the general quarter feffion of the peace holden in and for the 
Garden, f^ij county on Tburfday the 8th day of yuly then laft, on appeal 
of the Inhabitants of the parifli of St. Pau/^ Covtnt Garden^ againft 
a certain rate made for the faid county, into his Majefty's court of 
King's Bench; which faid order was returned into the court of 
King's Bench accordingly ; and whereas in Hilary Term in the 
toxh year of the reign of king George the thirds the matter of the 
faid petition and appeal coming on before the faid court, it was 
ordered, that the faid order (hould be fent back to the feflions to be 
re«Aated, and that on the i ith of February following the faid order 
was returned to the feflions accordingly; now in obedience to the 
faid rule this court, having fearcbed into and infpeded the re« 
cords of the feflions of the peace for this county and the feverai 
adls of parliament refpeding county rates, it appears, that by vir- 
tue of an a£t of parliament made and pafled in the 12th year of the 
late king George the fecond^ entitled, '* an adl for the more eafy 
** affefling, colledling, and levying of county rates/' Jufticcs of 
the peace in that part of Great Britain called England^ within the 
refpcdtive limits of their commiffions at their general or quaftef 
feffions, or the greater part of them then and there afTcitibled, 
have full power and authorityyr<7w time to time to make one general 
rate or affefTmcnt for fuch fom or fums of mortey as they in their 
difcretion fhall think fufficient to anfwer all and every the ends 
and purpofes of feverai adts of parliamertt in the faid ad recited, 
inftcad and in lieu of the feverai feparate and diftind rates direded 
by the faid recited afts to be made, levied, and colledcd ; which 
rate is to be afTefTed upon every town, parifb, or place withiiri the 
rcfpedlivc limits ,of their commifRbns, in Jucb proportions as any 
of the rates t bent of ore made in purfuance of tbe faid feverai feci ted 
aSts had ufually been ajfejfcd. And by the faid adt there is to be 
X but one rate made and aflefTed, by the joftices of the peaee for the 
county of Middlefex in the faid county and the city and liberty of 
Weflminjler^ for the feverai purpofes therein mentioned. 

That by an aft of parliament of the 2 2d of Henry the eighth y cn- 
' titled, ** for bridges and highways," (one of the ads recited in 

the ad abovementioncd,) juflices of the peace, for the repair of de- 
cayed bridges in the highways, where it-could not be known and 

2 proved 
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proiied whajf jicripns ought to make dnd repair fu^h bridges^ With 17^% 
the afliflaooe and aflcnt of the conftablw of the couaty, or two of ^-- " v^^ 
the laoft honcft inhabitants in every parifti of the county, hadR-^-lNHA- 
power and authority to tax and fet every inhabitant within the ^gj^^p^^^y^.^^ 
limits of th^ir cominiilidns and authorities, t,o fuch reafonable aid Cqvemt ' 
and fam of money, as they fliould think by their difcretion con- <^ariixk. 
venient and fufficiedt for the repairing, re-edifying, and amend- 
ment of fuch bridges; which a6: of parliament alfo requires, that 
the juflices (hould caufe the names and fums of every particular per- 
ibn fo by them taxed to be written in a roll indented, but no fiich 
toIIs are at this time to be found amongft the records of the feflions 
of the peace for this county ; the entries of fuch taxations previous 
to the year 1695, being for the grofs fum required, and not exhi- 
biting the fpecific aiieflment on particular pari(hes. That in the 
faid year 1 695, a rate for 459 L 6 s. 6 d. was made upon the whole 
county for repairing Cbertfey and bther county bridges, and, the 
grofs afTelTment upon each parifh being fet down, the parish of St» 
Pauls Covent Garden, was charged 5 /. and the pari(h of St. Mary 
k Bone 2 /. 1 2 -r. 2 ^. 

And it further appears to this courts (bat by an ^& of 
parliament of the ift of Ann: St. i. c. 18. entitled ^^ Aa 
ad to explain and alter the a€t made in the ItA year of king Henry 
the 8th, concerning repairing and aoiending bri^iges in the hi|^h« 
way," (another of the ftatutes recited in the 12th of the late kiqg,) 
juftices of the peace had full power and authority to aflefs upoa 
every town, pari(h, or place within their refpedtive commiflions^ in 
proportions upon each refpedtive town and pari(h, as they had beea 
ufually a&efled towards the repair of bridges : that the firft aileiT* 
ment under this Aatute was in the year 1709, and that the amount 
thereof was the fum of 600 /• ; which affefTment was made for the 
purpofe of repairing a county bridge^ called Cbertfey bridge, and 
that in the faid aflefimeat the pariAi of St. Faul Covent Garden^ 
is charged 1 5 /. 4 j. o ^. 7 and th^ pariih of St. Mary le Bone^ 
2 /. 3 ^. 10 d. \ and in the like proportions in the feveral rates made 
for the repairs of bridges iince that time to the 12th of the late 
king George the Second. 

And it further appears to* this court, that by the ftatute of the 
43d of E//2J. entitled, ^'anaiflfortberelief of the poor,*' (another'' 
of the zGis recited in the adt of the 12th of the late king) juftices . 
of the peace of every county are dircftcd to rate every pariflj tafucjx 
a weekly fum of tnoney as they fhould think convenient, fp ^s i}p> 
paf;i£h diould be rated above the fum of 6d. nor unde.t the fum of 
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1782. a halfpenny^ weekly to be paid, and fo as the total fum of Aicb 
^*-"^v"-*^ taxation of the pariflies in every county did not amount to above 
R, 1/. Inha- the rate of 2d. for every parifli within the faid county ; which 
'st?pIul^ fums fo taxed were to be yearly affefled by the agreement of the 
CovEWT* pariftiioners within themfclves ; or in default thereof by the church- 
Gardin. wardens and petty conftablcs of the fame parifli, or the more part 
of them; or in default of their agreement, by the order of fuch 
juftice or juftices of the peace as (hould dwell in the fame parifli, 
or (if none ftiould be there dwelling) in the parts next adjoining; 
the money fo raifcd to be applied to the relief of the poor prifon- 
crs of the King's Bench and Marflialfea, and alfo of fuch hofpitaU 
and almshoufes as fliould be in the faid county. That in the firft 
rate under the above ftatute appearing among the records of this 
country, the parifli of St. Paul Covent Garden^ is charged 6d per 
week, and the pariflies oiMaryle Bone and Paddington are jointly 
taxed at 3d per week, and in like proportions in every rate for 
the like purpofes made by the juftices under the faid a6t of parlia- 
ment. 

And it further appears to this court, that by the ftatute of the. 
nth and 12th of William III. c. 19. entitled '^ An ad to enable 
juftices of the peace to build and repair gaols in their refpedive 
counties,*' (another of the faid recited adts) juftices of the peace 
were authorized within the limits of their commiflions by warrant 
under their hands and feals, by equal proportions to diftribute.and 
charge the fum or fums of money to be levied for the building, ii- 
nifliing or repairing the public gaol or gaols belonging to the 
county upon the fevcral hundreds fisfc. of the faid county, G?r. : that 
four rates appear to have been made under this adt of parliament ;. 
all which rates adopt as their ftandard the bridge rate of 1769 : 
the fourth was removed by a writ oi certiorari into the court of 
King's Bench, and there quaflied upon exceptions: the exceptions 
donot appear upon record, but were, it is presumed, on account of the 
exprcfs exclufion of the city and liberty of IVeJlfmnJier^ and the 
liberty of the T'c^'zi^^r out of fuch rate. 

And it further appears to this court, that, by an adl of the i ith 
and 12th oi JVilliam III. entitled •' an adt for the more cffedual 
punifliment of vagrants and fending them where by law they ought 
to be fent," (another of the adls recited in the 12th of the late, 
king) the expences incurred in executing the aft were to be de- 
frayed out of the gaol, and Mairflialfea money ; which a^ was con- 
tinued for< three years by an aft pafl'ed in the ift. oiAnn ; and by an. 
4 aft 
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ad of the 5th of Ann^ c. «. entitled " an adl for the contmuance 1782. 
of the laws for the punimment of vagrants, and for making fuch ^"v^^-^ 
laws. more efFedual/' the faid a^t of the nth and 12th of William^' 'o-^^^*^- 
III. was continued for fcven years, and the jufticcs were by the faid Vt ^pIul^^ 
ilatute of the 5th of Ann^ impowered to aiScfs upon every town, Cqveht' 
parifli or plaqe within their commiffions fuch fum and fumsof Gae^d^h, 
money as they in their difcretion fhould think reafonable for fa- 
tisfa(ftion of the allowances made to conftables and others for their 
lofs of time and expences in pailing of vagrants ^ and that the mo- 
ney fe aflefled (hould be levied and collected according to the rules 
and methods prefcribed by an adl of parliament then in force for 
the levying and colledling of money for the repair of county 
bridges : the firft rate appearing to have been made by the juftices 
for Middle/ex. under the ftatute of William laft above mentioned was 
made in July 1700, for 43/. 4J. 6d. wherein St. Paul Covent 
Garden is afieifed 1 1. 6 s. o d. and the pariflies of Mary le Bone 
and Paddington together at 13/. That in January 1701, another 
rate was made under the fame ftatute for the fum of ^03 /. 3 /. 10 ^. 
in which St. Paul Covent Garden is charged 8 /. theparifli of St. 
Mary le Bone^ zL theparifh of Paddington i A lo/. and the pari(h 
oi St. Atin^ 8 A That in OSlober 1702, a rate was made for the fum 
of 1 54 A 12 s. 2d. } in which St. Paul Covent Garden is charged 
4/. the pari(h of St. Ann, 4/. and that of St. Mary le Bone i A ; 
the like proportions as the laft : and, in April 1703, another for 
492 A 15 X. in which St. P^ul Covent Garden is aflefTed 16 A and 
Mary le Bone 3 A and in the next 1704, another for 400 A in which 
St. Paul Covent Garden vf^s charged 9 A igs. yd., St. Ann*^ 
13 A 15 X. g d. and Mary le Bone i A 9 x. In the year 1705, the 
whole amount of the rate was 400 A i s. 6d. n but the fums 
charged on each of the Weftminfter parifties in that year, vary from 
the fums charged in the laft year ; although the variations in the 
refpedlive inftances are not great. Between the year 1705, and the 
1 2th of George IL fourteen rates were made for the like purpofes 
upon the fame proportions^ as that laft above mentioned. 

And it further appears to this court, that in the year 1739, that 
is to fay, in the 12th year of the late king, the county rate adt 
pafled, and that in the fame year a general rate was made upon the 
county of Middle/ex by virtue thereof, wherein the like proportions 
were obferved as in the laft rates, that were refpcdtivcly made for 
repairing bridges, pafiing vagrants, and repairing gaols ; and fince 
the year 17059 the fame proportions have been obferved in the fe- 
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i-^^z. vcral rates made under the laid aft of parHament to the prcfcnt 
"^^-^yr^--^ time. 

R. 1;. Inha- And it further appears to this court, that, lince the beginning of 
^^^y'/J'^/^^ the reign of 7^/w/ II, 1685, fevcral diftinft parts of the pa- 
Covint' rifti of St. Martin in the Fields^ have been feparated from the faid 
Gabdbn. pari(h, and conftituted diftinct and fevcral pariflies, wz. St. P^ui 
Covent Garden^ St. jtnn^ St. James ^ St. Geerge Hanover Square ^ 
but that the proportions, rated upon each parifli, in the feverat 
rates beforementioncd (excepting thofc for the relief of poor pri- 
foners, ^c. under the 43 Eliz^ not being afcertained by a»y of 
the records of this court, previous to the year 1694, wliichf was 
about the eight year of the fubfequent reigfr, it cannot bed ifcovered 
v^hat alterations the juftices made upon thefe fcparaiions : and 
that with refpedk to the poor of St. George Hanover Square^ the 
fame having been conftituted a parifh io 1724, the pari(h of St* 
Martin in the Fields ^ fincc that time, hath been abated one-third 
in the proportion theretofore ufually laid upcm the faid parifh ^ 
which third has been charged upon and pwd by the pariOi of St. 
George. Now in regard there has been bo variation in the pro- 
portions rated upon each parifh in any of the rates levied upoa the- 
country fincc the year 1709, and by the ftatute 12 Geo. If* 173^ 
the juftices ire reftrained in tnaking of county rates ta fuch pro- 
portions, as any of the rates thentofore made had been ufually ailefled y 
and the firft county rate after that ftatute having been f9ad« accord-^ 
ing to the proportions obferved at^he tiftie of pafliDg the faid aft^ 
and which h'ave never been varied from that to the prefent time. 
This court is of opinion, they have no power to vary the pfopor- 
tions in which the county rate is now affcfied on the fevctal pa- 
riflies within the fame. 

Bearcroft and Davenport fhewed caufe in fupportof thefe orders of 
feffix)ns; and infifted, that nothing more was neceffary on their part 
than to read the cafe ftated, which would fufficicntly (hew, that 
there had been no alteration in the rate fince the ftatute was made ^ 
nor indeed was the rate then adopted, a new one, but the bridge rate^ 
as it had exifted from 1705 : that this ufage, coupled with the 
ifsords of the ftatute> was conclufive againft the power of the ma- 
giftrates, whatever the circumftances of the cafe might bee and 
that the words *• from time to time,'* applied, not to a change of 
the proportions^ but to the power of raifing competent fums wbtn^ 
iver they flibuld be wanted. 

Lord Mansfeld now called upon the other fide, [Wallace^ Attor- 
ney-General, Howortb^ Dunning^ and Lane wore in fupport of the 
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tiAc ]to qjaafc thefc: orders) and adcj^d^ that, after the cafe in % [a] , ijj^. 
Lord Cb. Baron Parker s Repopts, the cxifterrc'e o£ a-difcretionary ^^--v^ 
power in the jaftices was too much to contend for 5 as the couxt, ^•'^. Inha- 
unlcfs that ci^fc was diftinguifljicd from the prefenty muft'confiderit ^s^^^^l 
9S coaclufive^ Co^ifwr ' 

Z«i/;f^, (the other qotvnfel not bcing.then in court) infifted, that, * G^^^J^** 
they were diftingui&able : that the cafe cited was a cafe upon the 
land tax afts : that by thofe ad:s originally the jaftices had the 
ppwers in queftion, and ui^d.er th«m uniformly exercrfed a dif- 
cretlon over the prg^drtions down to the St. 10 and 1 1 /F. ^,: that 
in that a<fl [^] the legiflature thought fit to reftricft them to -the 
proportions adopted under the aft of 4 W. & M- : that the lan- 
guage of the prefent afl: being as general, and the powers giiren in it 
as ampJcas in aayof the fornver land-tax a£ts, and- no fubfequent 
ftatate having here, as it had in thofe cafes, reftrained the exercife - 
of thofe powers, the difcretion of the juftices might ftill adt upon 
this fubjedl. and had not been taken away : that the words of refe- 
rence in this adl, are fo very comprehenfive, as exprefsly and in 
terms to include any of the modes of rating adopted under the an- 
tecedent afts ; which appear from the cafe flated to have been in 
fcvcral inftances varied, as circumftances required; and therefore 
that the reafon of giving the appeal mufl: have been for the purpofc 
of varying thefe proportions : that, even under the land-tax a^ [c] 
particular contributory divifions may to fome extent be eafcd, where 
different proportions have been charged, by reducing the charge 
impofed upon fome, and making good the deficiency by adding to 
that of others^: and that in this view nothing could be ftrongcr 
than the equitable claim of relief by the parrfti of Covent Garden > 
which paid 20/., when the pariih of Marybone^ which ought to 
contribute 100 A, paid only two guineas. 

Lord Marisjield. 

There is great hardship in this cafe: but the point is fettled by 
the authority in Parker^ and wc can give no relief. The divifions 
of , the land-tax were fettled in i694. By the increafe of the 
metropolis it happened that a great quantity of .land in JVeJiminfter 



[a] Concerning the commiflioners of t'le land-tax for the cjty and liberties of Weflminilcr, 
and offices executed in Wc*lnunller Hall> in the year 1745. Park. 74, 
" " Fo. 154. 
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1792. has fincebeen built upon : but the aA having laid the ta^c upon the 

• ^^■^■v*^^ divifion^ the divifion is no further liable than before. In this cafe 

R. vl liTHA- to be fure the fubjedt is different ; but the reaibn is the fame in both. 

*ST^PAUL^^^y ^^*® ^^ county rates are to be colleded in the fanvt manner, as 

CovEMT ' rates have been ufually colleAed in the feveral diftridls ; upon pa- 

Gard£n. riihes eonomine and not upon individuals. We have no authority 

to alter this proportion ; notwithftanding change of circumftances, 

and though convinced that the equity of the cafe is with the ap* 

pellants. As to what is faid of the juftices difcretionary power^ it 

is applicable to the time wben^ and not the mode how. 

Willes, AJhburJi, and Buller^ juftices, concurring. 

Rule difcharged, and the Order of 

Seflions, confirming the former Order of 

Sei&onSy affirmed. 
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ADDENDA and ERRATA. 

JL . 8. Note. 1. 8. for '• appealed'' read *' unappcaled." 

P. 12.1. 3. for '• therefore at Icail" read " where that ftatute 
attaches." 

P. 13. 1. I. for '* fuch a doctrine" read " the dof^rine^ that a 
magiftrate . can interfere in fuch a cafe with reiped to any 
fervant," 

lb. to the note add, '* This he contended upon the ground, that 
the ftatute ran in the disjundive. From other parts of the ar- 
gument as well as the (late of the cafe it appears not to have 
been the cafe of a fervant in hufcandry/' 

P. 15. to note \a\ add '' Vide 2 Inft. 735." 

P. 22. 1. 5. dele *• rather/ 

P. 25. K 19. for ". 6ih" read " 4th." 

P. 26. 1. ult. after '' alleging" read •* afterwards." 

p. 27. 1. 2. after "prejudice" read " He had run away twice 
'before." 

P. 29- 1. 8. after '' Green" add "and Dewes." 

p! 28. 1. 23. after " Stafford"" add." adjudging their fettlement 
to be at Sire/cote in the faid parifli of Tamwortb, and ordering the 
overfe^rs of Tamwortb to receive and provide for them." 

P. 30. for " January* read " June.*" 

P. 41. 1. 8. after " Norton' read " where" lb. after " quaihed" 
dele " 5 becaufe" and read " , " 

lb. p. 42. 1. 26. dele from *' Monday M^y 12 in Barter, &c. to 
the end and read " T6ur/dayNov.27. In Michaelmas Term, 
17779 Stanley on behalf of the parifh of Hinxworth^ moved to 
qua(h thejirji order of two juftices, dated June 17, 1776, for re- 
moving the wife and jive children : to affirm the fecond order of 
i-wo jujiices^ dated the 30th of OSiober^ 1776, removing the whole 
family : to affirm thefrji order offejjions, dated January 1 3, 1777, 
made thereupon, fo far as it confirms the faid order of juftices re- 
lative to the hujband, and to quafti the fame fo far as it vacates the 
faid order relative to the wife and children ^ whom (contrary to the 
truth and real merits of the cafe, if then open to difcuffion) it 
had adjudged to be fetUed at Hinxwortb : and alfo to qualh the 

third 
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third and hji order ofjujisces, dated the 20ih of yanuary, 1777, 
for removing the Jive children from Chejhunt to Hinxworth, and 

' the Jecond and laji order offejjions^ dated April 7, 1777, confirming 
the fame, fo far as it relates to the fettlement of all the children 
therein named, and Vacating it, fo far as it relates to the prefent 
removal (for they were nurfc children) of the two youngeft of the 
children/' 

P. 44. 1. 37. for " that that'^'read *' than that." 

P. 45. 1. 30-,for ^* hufl)tad's "read " wifeV lb. 1. 31. for 
" his" read " her hufband's.*' 

P. 49.1. 31. for '* the new fettlement for the fecond year being in the 

adt of acquiring'' read *^of the fervant's being in the adt of ac« | 

quiring a nCjW ictilement for the fecond year/' 

P. 50. 1. 28. after " contradl" add " originally or fubfequent dif- 
' iolutioAS." 

P. 5a. 1. 6. after ••Solicitor General" add •' and Whitchurch/' 

P. 55. 1. 30. for "was firft hjred" read " laft fervcd." 

P. 67. 1. 14. for •• a fecond" read •• again." 

P. 71. 1. 2rj. after •' apply*' add •' for the appellants." , J 

P. 94. add to note •* Rex. v. Hardy ^. 17. G. 3. 1777. Cowp. 579. I 

and Rex v. Inhabitants of Lakenbam. H. 25, G. 3. 1785. poft/' ' 

P. 96. 1. 8. for •• by" read •' to." 

P- 104- N^tej/] for •• poft" read " Ante, p. 62// I 

P. III. 1. 31. for *• or equitable claim" read *• to an admioi- 
ftration." 

P, II2.1. 19- deJe '' own." 

P. 1 16. 1. 36. dele •• not." lb. for " have" read " had." 

P. 128. note [e] dele from '^ In this" to '* or cafe/' and after 
" Settlement. 116." add " Modern Cafes in Law and Equity, 
(9 Mod.) 168/' 

P. 133. To note \a\ add " Vide Rex v. Inhabitants of Bedford. 
Tr. 8 & 9 G. 2. 1735, Burr, Scttl. Cafes, t^j:' 

P. 139. 1. 10. for •* trultce" read '* perfon." lb. I. 18. for ^' t«" 
read *' by." 

P. 140. E. 34. for •' fo doing" read •' fending her there." 

P. 143. 1. 3. for *^ have" read ^* had." lb. 1. 16. for " claim" read 
" have previoufly claimed/' lb. 1. 17. for " mud" read *' may/' 
lb. 1. 27. after " fettlement/' add *• if the firft order had been 
confirmed upon appeal^ muft govern the derivative ; and the pa- 
rifti to which the fecond order was diredied and which probably 
would have received no notice, muft be concluded by it : on the 
contrary, if the firft order had been difcharged upon appeal, the 
original fettlement^" 
2 
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Rex V, Tuftices of Bedfordfhire. ff^^Jj.f^j,, 

J Jiprii 29, 

COfFPER, H. had obtained a rule to (hew caufe why a man- To obtain a 
damus (hould not iflue, dircfted to the Tuftices of the county "!^"^f.T 
m Bedford J to appoint an ovcrlecr of the poor for the vill of to appoint 
Cbickfands in that county. overi>ers. 

The fadls upon the affidavit in fupport of the rule were, that prefshb^" 
the vill oi Chickfands confided of a capital manfion houfe, called rworn, that 
the Priory^ and alarge farm-houfe thereto belonging, of the year- ^^^^pjacein 
ly value of 200 /. in the occupation of Sir George OJborn^ baronet ; either!" or 
and alfo of three other large farm-houfcs, with three other farms, is reputed to 
altogether of the farther yearly value of 500 /• That about forty ^^' *^^^' 
years ago there was another farm-houfe and farm in the faid vill, 
but that the houfe is now pulled down, and the farm occupied by 
Sir George OJborn : that in the faid vill there was alfo a water-mill, 
now pulled down : that there is a chapel in the vill for the cele- 
bration of divine fervice : that there immemorially has been, and 
now is, a conftable appointed in and for the faid vill; and that 
there are within it four fubftantial houfcholders, but no church- 
warden or overfcer. Thcfe fails were fworn to by Jofepb Cooper ^ 
who had about forty years before rented the farm-houfe, now 
pulled down, together with the farm now in the occupation of 
Sir George OJhorn. 

Againft the rule it was fworn by James Bevan, one of the then 
tenants of Sir George OJ&orn, that he had lived in Chickfands 
thirty-eight years : that it all belonged \o ^\t George : that he 
never knew any conftable, hcadborough, tithingman, or other 
peace officer appointed or fworn in there, or any poor-rates, therein; 
and that it is^ and ever had been, extra-parochial. 

Thefe fadts were alfo fworn to by John Blackford, who became 
ftcward to Sir George OJborn^ father forty-feven years before, and 

Z . then 
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J782. then lived in Cbickfands^ and hy Richard GreJIoam^ then a tenant 

^-''v^^ in Chickfandsy and alfo for the laft crlevcn years fteward to Sir 

^Tiicls ir ^^^^&^ OJborn: and they farther fwore, that the o*ne formerly as 

BfDFORD- fervant to Sir Denver s, th€ father of Sir George OJborn^ always 

SHIRE, ufed to execute, and that the other, as fervant to Sir George Ojhorn^ 

now docs execute, the precepts iflucd by the chief conftablc of the 

hundred of CiV//t?/?, in which Chickfands is fituated. 

And it was alfofworn by Sir George O/born^ that he had been fincc 
1753 o^^c^ of Chickfands: that by repuxalioa it was formexly a 
monaftery, and came to the crown at the time of the diffolut4on of 
monafteries : that it oever was reputed a viil : that it was always 
deemed extra-parochial : that the chapel is a private chapel in his 
ixianfion*-houfe9 not under the jurifdi^ion of the biihop, and not 
having any burial place or chapel wardens : that the perfon officiat- 
ing therein, is nominated by the owner of the eftate, upon wfaofe 
pleafure his (lipend is dependant, and at whofe pleafure the chapel 
is alfo (hut up: that fervice is never performed there, when the 
owner and his family are abfent; and that the chapel had been 
changed from one room to another by Sir George's father, 

WaUace fliewed caufe againft this rule ; and infiiled, that, before 
the court would interpofe compulforily, and order the juftices to 
aft contrary to their own impreffions of duty upon the fubjeft, they 
would require proof, that the place in queftion had at fome time 
been reputed, a vill : that, to conflitute a vill, it muft appear, that 
there was, or at fome time had been, a public officer of fome 
known legal defcription therein : that on the contrary, nothing 
appeared in this place more than the domedic ceconomy of a pri^ 
vate family : that the chief conftable's precepts, the only procefs 
of a public nature executed within the place, were always execut- 
ed by one of the fervants of the family i but that this perfon was 
never fworn in or appointed to any fuch office: that the conflable 
had been introduced into the affidavit on the other fide to meet 
the cafe of [a] Waldron v. Gfr.; where it is faid hy^Hale, Ch, J. 
•* That one parifti may contain feveral vills, /. e. where there are 
diftinft conftables in every one of the vills/' That this was 
probably the place that was alluded to, as extra-parochial, by H$it, 
Ch. J. in the cafe [^J inter the inhabitants of the precinft of 
Bridewell^ and the pariih of Clerkenwelli as it is dated to be the 

fa] M. 22 Car. 2. 1670, 1 Mod. 78. 
^] H. i\ W. 3. z Salk. 486. 

2 cafe 
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cafe of Sir ^ohn OJhorn: that it had been adjudged in the cafe \a\ i^j^z. 
between the. pari (lies of Stoke Priar, and the inhabitants of the ^-'v^^ 
manor of Grafton^ that five boufes, without any parochial officers, ^^^^\ ^^f' 
or the reputation of a vill, would not conftitute a vill: and that, Bedford- 
from the, principle laid down in this cafe, as well as in that [b\ shire. 
between tnc parishes of Denbam and Delbam in Suffolk, to induce 
the court to interpofe, it was abfolutely neceffary that the place 
ia (|ue{lion (hould have the reputation of a vill. He alfo obfecv- 
ed» that the rule was drawn up for the appointcneni oi one over-* 
feer; but that the court could only direct an appointmeat £^/?^r^/« 
ly^ the number of them being [^] in the diicretion of the j.udices. 
Cowper H. in fupport of the. rule admitted, that it could not 
be fuppoxted^ unlef^ this place appeared to come within the de- 
npmioation of a town(hip or vill [i/] under the flat. 13 & 14. 
Car. 2. ; but contended^ though it had not been exa<flly defined 
what theXe were,, that Mr. J^iftice Blackjhone having [^] ftated, 
'^ tithings,>tQwas and vills to be of the fame fignification in law," 
and it being laid down in [/] Charley parish's cafe, '' that a vill 
and a conftable are reciprocal," the circumftance of there being 
a pcrfon here, who always exercifcd the office of a conftable for this 
place, was decifive: that it was true, there had not been any fuch 
ofScer appointed with all the formalities of the law, becaufe fuch 
appointment muft have concluded upon a queftion which had been 
long in conteft; but that the conftant execution of precepts with- 
in the vill demonflrated the neceffity of the appointment of fuch an 
officer: thatitbeingoutoftheirprccinas,no other conftable, unlefs 
under a particular appointment \g\ was authorifed to execute it; 
that it was evident, that the owner of the vill had fo managed the 
njatter of the conftable, and taken care that no other than one of his 
own fervants (hould interfere in the execution of procefs, for the 
very purpofe of avoiding the neceflary confequences of a regular 
appointment; but that the court would not give him the effedb of 
his dexterity, to the injury of the public: that the faift of this 

'a\ E. 10 Geo, 2. 1737. 2 Str. 1071. Burr. Settl. Caf. 101. 
y\ E. 8 G. 2. 1735, z Str. 1004. B.111T. Settl. Caf. 35. 
\c\ St. 43 Eliz. c. 2. f.'i. 

y] c. 12. f. 21.' 

>] Corom. vol, i. 114. 

y] 9^- 3- Sjilk 99. 

[^] So Salk. in loc. citat, and in the cafe of the vilJage of Charley, Tr. 11 W. 3. i 
Salic. 176. which icems to be the lame cafe. 2 Hawk. P. C. 86. Rcx^. Chandler 1 1 W. 3. 
1699. I Ld. Ravm: 546. Roe, ilcndale and Others, M. 7 W. 3. ^ Mod. 81. Sed vide 
2H. H. no. and 1 H. H, 582* 

Z 2 duty 
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1782. duty being always difcharged by the fame perfon, founded fo 

'-— v-*^^ rtrong a prefumption of his being a regular officer, astojuftify 

Rex 1;. Jus- j}^g affidavit in fupport of the rule : that the ftat. of Car. 2. was 

TICESOi 

Bedford- tpade [^] to remedy the want of appointment of conftables, by 
SHIRE. l6rds of hundreds and manors, in whom, of common right, the 
power was lodged : that no Cafe had gone fo far as to fay, that a 
place, circumftanced as this, was not a vill : that it was only fettled 
that two houfes would not conftitute a vill; and the folc reafon 
affigned was, that there could be no one in fuch cafe over whom 
overfeers were to exercife a jurifdi<5lion, and that they muft con- 
tinue for ever in office : that with rcfpedt to the chapel, all the ■ 
tenants within the vill had conftantly, and as of common right, . 
reforted to it : that this fad was flrong evidence of its public nature, 
and not conliftent with theideaofits being a private family cham- 
ber : that this muft be fo, for the chapel had formerly belonged ' 
to the priory [6] of Chickfands : that this place was dcfcribed [r] 
as a vill in Dome/day^ and as a parifti in [//] extrafts from the 
Augmentation office : that, including the manfion or priory,* 'the • 



[a] Vide 2 Hawk. P. C. 63, 6^, x Bac. Abr. tit. A, : and that the Ma«i?r of Chickfand 
was granted to the Prior and Convent of Chickfand appears by a charter of Edward the 
Second, Dugd. Monaft. 2. 794.. 

[h] That this was a priory, vide Dugd, Monaft. 2. 793*794. 1.450, 451, and Tan- 
ner's Notitia Monalh 5. 

[c] fol. 218. Bedfordfcirc, 

Terra Uxoris Radulfi Tailleb 
In Cliftone Hund. 
In Chichefana ten. iii fochi in hid Sec. 
In eadem Villa &c. 
[/?'] In the particular for a grant, of divers lands, &:c. to Rychard Snowe, in the 31ft 
year of the reign of king Henry the Eighth, remaining in the Augmentation Office at Weft- 
miniller. 

Com. Bedd. 

Pcell poffeffionu. nup. Monaft. dc Chykefonde in dco Com. Bedd. 
Fu-ma iinius domus voc. le Dayry Howfe cum omibs & finglis al terr dnical in 
Ch\kefond infra prcchiam de Deane in com. Bedd, praedicl. s d 

Curator Ecclie ^cf/^/W //^ Deane al C)^if^WiP per Ann cvi ; vm 

s d 

Pcur k Sinodal ibm per Ann xiui iiii 

This 
This hynne all the landes & pofTeffyons lyeng & beynge w*in Chykefonde aforfeyde in the 
pryjhe 0/ Deane ^ P me Willm Cavendifsh Audit, ibm. 

Bofc. ptin. nup. Monaft. de Chikfand infra frochia de Deane 
Feb, 25 Ann. H. 8. 31. - Thorns Cromwell C Virtute C(H-fs 

Rychard Ryche { Regs. 
Thefe exlradls, properly authenticated and duly ftamped, were read by Mr. Convperi 
but, not having been made part of the affidavit, which was the ground of the rule, the 
Court would not notift them, 

aDoual 
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annual value of the whole of ihis property was little Icfs than 800 /• 1782. 
per ann. ; a quantity of intereft that ought not to be permitted, by ^--v-^ 
finefle and management, to exempt itfelf from a fair participation ^^^ ^^}^l'' 
of public burthens; and that at any rate the granting of this' rule bedford- 
could not conclude the parties; 'as, bry a return 'o the mandamus, shire. 
the queftion, whether vill or not, muft be raifed and receive a folernn 
decijjon. That, had the application been to command the ap- 
pointment, of i;7C>r^ than one overfeer, it might then have been faid 
to controul the exercife of that difcretion which is lodged in the 
juftices : but that, if the court interpofed at all, they could not 
order a lefs number; and that by fuch interpofition the juftices 
would not be reftrained from nominating more, if they faW occafion. 

Lord Mansfield. Whatever you may do hereafter, when 
the fafts alledged arc made a part of the cafe, you now come upon 
a falfe foundation. To fupport this application, it is neceflary, that 
the place fliould be a vill ; but you have not faid that it was ever 
fo reputed, or even that you believe it to be one ; and Sir George 
OJborns affidavit fays, it never was fo reputed. You next deceive 
the court by a falfe fuggeftion, that there is a conftable, and that 
a conftable has immemorially been appointed. It is not true ; and 
the argument is only, that one ought to be appointed. Next, as 
to the chapel, it is only a private chamber in the houfe; fome- 
times one and fometimes another, as fuits the convcniency of the 
family; ufed for religious purpofes when they are in the country, 
and when they remove from it, ftiut up, or ufed indifferently with 
the other parts of the houfe. Is it poftible that this can be the 
chapel of a vill ? 

Duller^ J. Were Mr. Cowper's dodtrine well founded, 
the court ought to grant a mandamus to the juftices in the firft 
inftance, to put them to a return : but this is by no meaiis the 
cafe ; for the court muft have probable ground laid before them, to 
fhew that the place is a vill, or they will not interpofe : and it is 
laid down [a] in Strange, that it is a good return to a mandamus, 
that a place is not, or ever was, reputed to be a vill. 

fTi/Zes and AJhburfi^ Juftices, concurring. 

Rule difcharged with cofts. 

{a] Dominus Rex tt, the Inhabitants of Welbeck in Nottinghamfhire^ M. 14 G, 2. 
2 Str. 1143. 

Vide Rex v. Juftices of Peterborough, H. 23 G. 3, 1783. Poft* 
and Rex v. Inhabitants of Eyford, H. 25 G. 3. 1785. Poft. 

Rex 
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Wednefday^ 
ApriL 24. 
Order of juf- 
tices, remov- 
ed by cerii- 
orai'i in due 
time, may be 
quafhcd for 
objedions 
upon che face 
of it, without 
a previous 
appeal to the 
fcilions. 1 he 
ju dices mufd 
adjudge a 
hallard to 
have been 
born in the 
parifh to be 
charged by 
iheii- order. 



Rex V. Stanley. 

TWO jufticcs of the Weji Riding of the county of Tork^ by 
an order dated the 29th of May^ 1781, adjudge TAomas 
Stanley of Workfop^ in the county oi Nottingham^ to be the reput-* 
ed father of a baftard child, begotten upon Ann Storey of Anjlon^ 
in the faid IVeft Riding ; " which faid child is now become charge* 
able, &c. and is likely fo to continue/' and then proceed to or- 
der maintenance, &c. 

This order was fcrvcd upoathc defendant on the jift oiyune. 
The next fcffions were at Midjummer on the 1 8th of yuly^ Upon 
an appeal to this order, at the Michaelmas feflions, holden by ad<« 
JQurnment, on the loth of OShber^ that court difmijfed the appeal^ 
upon the ground of it's not having been made at the feffions next 
after the fcrvice of the order. 

In the enfuing Michaelmas term a certiorari iffued, dire<fled ta 
the keepers of the peace, and juftices for the faid WeJi Ridings to 
remove all orders upon this fubje^ made by the faid juftices^ 
Upon the return of thefe orders, a. rule was obtained to (hew caufe 
why the order offejions^ made on the loth of OSlober 1781-, 
fhould not be quaflied. 

Cbambre objc<aed, that the defendant could not under this rule 
go into the original order ^ the order of feffions, which alone 
was moved to be quaihed, having only difmiifed the appeal and 
not confirmed the original order. 

Buller^ J. Though there may be a flight impropriety in the 
form, if in efFeifk the order of feitions confirms the original order, 
the motion to quafli the order of foflions is well enoughs. 

Chambre now fhewed caufe againft this rule^ and infilled, that, 
till Ibmething to. raifc a contrary prefumption was (hewn, the in- 
lendmeni of the court was always in favour of the acfts of every in- 
ferior jurifdi<ftion : that the order of feflions in the prcfcnt inftance, 
not being objt-dcd to as defedlive in point of form, and not being 
fpecial, but limply difmifiing the appeal againft the original order 
of two juilices, could not be qua(hed : that there having, in point 
of law, been no appeal, there ought not to have been any order 
whatfover made at the fcffions ; and that, if any objedlion was 
made to tl>e original order, the certiorari ought to have been di- 
reded to the two juftices to have returned it. And he contended, 
fuppofing Mr. Wallace (hould, as he had intimated, move to 
amend, by making it a rule to fhew caufe why the order of two 

jujlices^ 
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jujlictst which had been appealed agaihft, fhould not be quafhcd, 1782. 
or (hould move an original rule to quafti that order ^ that in either ^-nr-w 
way, and ho^'cver fhaped and pointed afeainft ftrch order, the ^^^ ^•^ 
applrcation tntift now be out of time; as theftai. t^O. 2. c. 18. * ^^ 
[a] requites, that the *• cettiorari be applied for in fix calendat 
month's ntxt after proceedings (hall be had :" that it had been 
determined, in the cafe of [^J Rex 7. Baker^ that thefe fix months 
are to be cofnpated from the fervice of the order, which in the 
ptiefent inftance wa« before the Midfummer feffions ; and that thfe 
defendant, having negfefted to appeal in time at the proper place, 
cou-ld not now covm per /al turn ^ and avail himfclf of an objedlion 
in this court. 

WnUace^ itl fupport of the rule infiftcd, however this might be, 
had he now fought relief upon the merits, that he was at liberry 
to take any objeiftion that arofe upon the face of any legal inftru- 
ment before the court : that, though the certiorari had not iffued to 
the two juftices to return their own otder, but to the feffions, the 
two juftices having returned their order to the feffions and it having 
been filed there, the certiorari had been properly dirci^cd to the 
place where that order in faft was: that the original order of the 
two juftices had been returned: that it was here and no matter 
bow: that the objedion was open tb him, and was fatal ; it was, 
that there was no adjudication, that the child was born in the 
parifh charged with its maintenance; nothing more being ftated 
than that it was chargeable to the parijh and likely fo to continue : 
that the certiorari had been moved early [r] in Michaelmas term, 
long before the expiration of the fix months ; and that to whom* 
foever it was directed, the return contained and had brought be- 
fore the court, every thing neceflary to his purpofe. 

Chamhn now infifted, that the notice of the motion for the 
certiorari was irregular, as it only dated, that application would 
be made to the court after the expiration of fix days from the 
time of the fervice, without fpecifying any particular day ; fo 
that the juftices and the party were deprived of their opportunity 
of ftiewing caufe againft its ififuingi which the a£t intended they 
fhould have. 

Wallace. It is no more uncertain than notice of motion on 
the firft day of term orfofoon after^ as counfel can be heard. 
Lord Mansfield. The notice is fufficicnt. 

A f- 5- 

h'\ M. 27 Car. 2, 1675. 3Keb, 551, 

r] Tharlday, November 8. 

Wallace 
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Stanley. 



178?. Wallace. That, as to the appeal being too late, no apppeal was 

^-^^•^ in any fuch cafe neceflary at any time : that it was ftatcd on the 
c^^!!,T^ other fide, that under the circumftances the court of Quarter Scffions 
had nojurifdidtion, and even that it was no appeal : that this was an 
pbjedion therefore upon the record, and not upon the merits. 

The court feemed to think, that if the defendant had meant to 
take exceptions to the original order, he fhould have done it by ap- 
peal in due time to the feffions; as they could give relief as well upon 
the form as upon the merits : and that having declined the bringing 
of his cafe before the proper jurifdidlion, in the firft inftance, he 
ought not now to be affifted by the zowxl per faltum : but they gave 
time to look for authorities to juftify fuch an interference. 

A few days afterwards, Cbambre admitted, that the order might 
be brought up by certiorari, without any appeal having been 
previoufly lodged at the fefTions within time; and he dated the 
general rule as laid down in [^] i Salk. 147, that no certiorari 
(hall be granted to remove orders of juftices before the determina- 
tion on appeal to the fefTions, unlefs the time of appeal be expir- 
ed ; becaufe it othcrwife hinders the privilege of appealing : con- , 1 
fcquently that the court had a general authority to interfere ; and 
that the prefent cafe, in which the defendant had declined an ap- 
peal within the period prefcribed by law, was not within the ex- 
ception. He alfo faid, that this rule was farther explained in I 
the [^] cafe of the borough of Warwick; which adjudged, that 
it was only in cafes wherein the time of appeal was limited, and 
not where it was left open at any time, that this general authority 
of the court was abridged. 

He added, that, as the certiorari appeared to have been moved 
in time, he (hould not prefs the court upon the form of the pre- 
fent rule, and without a reafonable profpedl of fuccefs put the * 
party to the cxpence of another. i 



Per Curiam, 



The original order of adjudication of two 
juftices mufl be qualhed^ and the order of 
fefljons, difmifling the order of adjudication, 

affirmed. 



[a\ E. I Ann. 

t^j M. 8 G, 2. I Str. 991. 

Rex 
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Rex V. Hartley. ^m^^' 

UNDER the flat. 5 jinn. c. 14* for the better prcfcrvation Kiephgdog^ 
of the game^ the defendant was convidled for keeping and ^ndscnumc- 
uiing a grey-hound to kill and deflroy the game. rated, is, a« 

This convi£lion» upon the inforaiation of Join Bottamley of "^^^ ^ ^fi'i^^ 
the parifli of HiUwici, in the fTefi Riding of the county of Tori, fencc'againft" 
labourer, before Join/on At kin/on Busfield, Efq. one of the the game 
juftices, &c. ftated, that Join Hartl(y of the ptiriih of Thornton, ^^^^^^^^ 
in the JVefi Riding of the county of Tori, *' did at the pariih of ma /ads of * 
Thornton aforefaid, within the Weft Riding aforcfaid, within three ^« ^^^^' 
months now lafl; paft, viz. &c« keep and ufe a certain dog, called theylirekept. 
a greyhound/ to kill and deftroy the game, &c.'' To fayadog. 

And the convidion farther ftated, that on the 24th day, &c. jfjj'j^^'^' 
&c. one credible witnefs, to wit, John Foulds of the pari(h of fufficient 
Carleton, in the Wefi Riding aforefaid, yeoman, cometh before, aye™."*' o^ 
&c. and being then and there fworn, &c. dcpofcth, &c. in the ^^oand. 
prefence of the faid John Hartley, that ^^ within three months 
next before information was made before me the faid juflice, by . 
the faid "John Bottomley as aforefaid, to wit, on the 20th day of 
September aforefaid, in the 21 ft year aforefaid, the faid John Hart-- 
ley at the pariih of Thornton aforefaid, in the Weft Riding afore* 
faid, being a perfon not then having lands, &c« &c. did keep and 
ufe a certain dog, called a greyhound, to kill and deflroy the game : 
whereupon all and fingular the matters, things and evidences 
abovementiohed being fully heard and underftood by the faid John 
Hartley, &c. &c. and for as much as the faid John Hartley doth ' 
not offer, al ledge, or fay any thing, or produce or offer any evi- 
dence in anfwer to the faid information, evidence, matters, things 
and premifes, or any of them charged on him as aforefaid, it 
manifeflly appears to me, the faid juflice, that the faid John 
Hartley is guilty of the premifes in manner and form aforefaid above 
laid to his charge. Wherefore I the faid juflice, upon the 
oath, &c. do adjudge that the faid John Hartley, on the 20th day 
of September aforefaid^ in the zifl year aforcfgid^ at the parifli of 
Thornton aforefaid, in the Wejl Riding aforefaid, did keep and 
ufe a certain dog, called a greyhound, to kill and deflroy the game, 
and that the faid "John Hartley had not then any lands, ' &c; And 
thereupon I the faid juflice, &c. do conviA, &c. 

J.A. BUSFIELD. 
A a On 
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1782.. On a rule to £hew caufe why this convidion flioutd not be 

^^nr^ quafhed, Cbambre took two objedions : i. That it was not fully 

^^^ and fufficiently flated^ that there had been an uiing of the grey«» 

Hartlby. hound, /• e. how and in what manner^ and for what purpofe^ 

2. That it was not exprefsly and poiitively averrcdf that he had 

kept and ufed a greyhound at all. 

1. He contended, that it was an eftabli(hod rule in convidiohs, 
that every material fad (hould be diredly averred, and the evidence 
particularly ftated i that in the prefent inftapce the manner of 
uiing, or purpofe for which ufed, was fo far from being particu« 
larly fet out, tha^he convidion had only at moft purfued the 
language of the ad, viz. that the greyhound was kept <^ to kill 
and deliroy the game ;"' that this was not fuffipient, and that it 
was neceiTary to fct out the evidence at large, he relied upon two 
authorities : K The cafe of [a] the King v. KilUt^ Clerk i which 
was a convidion of a clergyman under ftat« 19 Qea* 2. [i} for ne^* 
gleding to read the ad againft profane curfing and fwearin^: 
that in this convidion the information fully charged the offence, 
fpecifying that the defendant was parfon of the pari£h,hia officiating 
as fuch, bis negleding to read, &c. and that the (ame, as fet forth, 
was duly proved ; but that the court held, that it ought to havo 
appeared to them, from the nature of the evidence fpecially fct 
forth, that the defendant was guilty : and that the convidion was 
accordingly quashed. That in the other cafe [c], the fCing v. Spar^ 
Jingf which was a convidion under the fame flat. [J] for profanely 
curfing and fwearing, the convidion fet forth the evidence to be^ 
that the defendant profanely fwore fifty four oaths and one hundred 
and fixty curfes, &c. but the court held, that it could not in that 
form be fupported, <^ the oaths and curfea not being f«t forth : 
for that what is a profane oath or curfe is matter of law, and ought 
not to be left to the judgment of the witnefs/' That here the 
evidence is only, that the defendant kept a greyhoiind fpr killing 
the gamt : that therefore the witnefs here in like manner takes 
upon himfelf to fwear to the law, and to judg^ what is game: 
and that he ought to have fpecified what the defendant did« or 
what game he deftroyed j the particular ad done, or. the fpecies of 



W E. 7 G. 3. 1767. 4 Barr. 206$. 

m c 21. f. 13. 

m H.8G. I. Str«4^, 

animal 
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•htmal meant to be de(lro}red ; as by ib doing be would have Tup- 1^82. 
plied miterittls to enable thofe to form a judgment, whom the ^--v-w 
law coftfiders competent to judge. ^^J^^ 

i. That it is not exprcfsly and pofitively averred, that the dc- hT^t^ley. 
fcndant had kept and ufed a greyhound at all; but only that he 
%ept and fifdd a certain dog cal/ed a greyhound : that it notight be 
called {o, and yet be another kind of dog : that it might partake 
even of the nature of a greyhound ; but that the ad [a] clearly 
defcribes one particular fpccie^ of dogs : that it might be an Italian 
greyhound, and unfit for the purpofes prohibited by the ad : and 
that it had been adjudged, that keeping a hound, though fol- 
ktic deftrudion of the game, could not be pupiflied under this 
ftatute [b]. 

Wiljon. J. in fapport of the convidion infifted, that the reafon 
bf the thing by no means juftified the authorities that had been 
cited ; and therefore that in a formal objedion, where all the aa« 
thorities were not uniform, the court would not^ if not fatisiied 
upon principle, avoid an ad of a magiftrate, which was not im-> 
peached upon the merits $ efpecially as by fo doing they would 
inevitably fubjed him to an adion, a diftrefs having been taken 
under the authority of this convidion : that where an ad deicribet 
an offence, there feeiAs to be no method fo accurate and fo little 
exceptionable as to follow the words of the legiflature : neither ia 
the prefent cafe, in which the penalty was the fame whatever the 
fort of game might be^ could any objedion arife [c] from the in« 
abili^ of the magiftrate under a general charge, to proportion thfe 
punidimem to. the particular nature c^ the offence: that there 
was but ont fpecies cf gatne that a greyhound could kill : and that 
indepeniient of the ufe, the keeping only for thefe purpofes, of 
any dog prohibited by the ftatute, was fufficient to conftitute the 
offence 1 £or the ftatttte faya in the disjundivey keep cr ufe 1 and 
that, unlefs from the particular circumftaiKts attending the dog; 
or other proofs adduced, the contrary could be ihewn by the de- 
mandant, the law would infer tlutt fncn dog was kept for fuch pur- 



[«] Tlie words of the aft are: if sfif pcrfon flialU &c« keep §r ufe any grv^'f'^^ 
{ctting dogs, hayes, lurchers, tunneUj or any other endues to kill and deib^ the game, 
ice. u^ 

[i] H. 13 G. s. Hooker v. Wilks, 2 Str« 1126. 

Vide Rex v. Chapman^ £• 28 G, a. 1755. ^^V^ ^^i* • > 

A a 2 poies: 



178 Eafter Term 21 Geo^ 3* 

1782. pofcs: that in the cafe of [a] 'the King v. Filers It was 

^-"•v-'o holden upon this ftatute, that, as it ran in the disjundriv)?, the 

Rex bare keeping of a lurcher is an offence within it : that the keeping 

HA^ftTLEr ^^ ^"y things enumerated by the legiflature, was therefore 

of itfelf an offence : that things indeed, which were only con-* 

Arudlively includjcd in the aA^ as a gun under the word ^^ engines," 

mud be exprefsly (hewn upon the face of the proceedings to have 

been kept for the purpofe of deftroying the game; becaufe a gun 

may be ufed for other purpofes, as the prote<flion of a man's houfe : 

that to this laft dodlrine, which was recogni2ed in the cafe of 

[^] the Kingv. Gardner, it was added by the court, that '^a gun 

differs from nets and dogs, which can only be kept for an ill 

purpofe :" and that the prefent cafe being that of one of the in« 

ftances enumerated, nothing more was neceifary to be fet out. 

Cbambre in reply, urged^ that the cafes cited againft him had 
all gone upon the form of the adjudication ; but that his objec- 
tions went to the (late of the evidence; that it was true, that it had 
been faid in theX/zr^ v. Gardner, that the purpofe for which dogs 
were ufed, need not be fet out; but that was not the point of 
the cafe : that the queftion there was, whether it was ne*^ 
ceffary to fet out the purpofes for which a gun was ufed: that the 
court held, it was, becaufe a gun might be ufed for other pur- 
pofes, as the protection of a houfe : and that the principle there- 
fore of this decifion fupported his argument ; for that dogs are 
more commonly kept for this very purpofe^ the protection of 
houfes, than guns are. 

Lord Mansfield. . Convidtions muft certainly be precife, that 
the court may fee whether the of&nce committed falls within the 
jurifdii^ion'ofthemagiArate; and, whatever the coniequences are, 
they mufl be quaihed if not fo. In this adfc there are two offences 
defcribed; a keeping and an uiing; and the legiflature mean, 
*that there may be a keeping to deftroy, bcc. which is not of ne- 
ceffity to be proved by an uiing for that, purpofe. If it were fo, 
it would be tautologous ; for fuch evidence would be a proving of 
the other offence* The keeping therefore of a thing prohibited 
being an offence under the a£t, it is ncceSavily frimdjacie evidence 
of a keeping for fhe purpofe prohibited ; and it is incumbent up- 



Ea] H. 8 G. I. Str. 496* 
V\ Tr« u G. 2. 2 Str. 1098. 
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on the defendant to (hew that it is kept for another purpofe ; as 1^82. 
that in the prefent cafe, it is a houfe dog, a favourite dog, or a 
particular fpecies of greyhound. The defcripticn cannot, be more 
precife, unlefs fome particular inftance of ufing is (hewn ; which^ 
if keeping of itfelf conftitutes an offence, cannot be neceflary. 

As to the other obje<flion, that the averment in this conviAion 
IS defedlive, in ftatingonly that this was ^dogcal/ed a greyhound, 
I think it pofitive enough. It muft mean the dog of that fpecies, 
generally known in this country. 

WiUes, J. The cafe of the King v. Gardner is in point, and 
muft govern this. There is hardly another ufe to which this 
fpecies of dog can be applied. 

AJhburJi^ J. There is no doubt but that, under the com^ 
mon acceptation of the words ufed in the convidion, this is a 
fufiiciently apt defcription of a greyhound : and it is notnece(rary 
in convidions to adhere to the letter. 

Buller^ J. concurring. 

Rule difcharged and 
conviction affirmed « 

Vide the cafe of Rex v. T!bompfon^ ?>• 27 G. 3, 1787. Dum^ 
ford and Eafi. 



Rex V. Inhabitants of Bagworth. 

BY an order of two juftices 6f the courity of LeiceJIer, the 
form of which was as follows :— 
** Whereas, &c, we, the faid juftices, upon examination g/*/i&^ 
fremi/es upon oath and other circumftances, do adjudge the fame 
to be true, and alfo do adjudge the place of the laft legal fet* 
tlement of the faid Sarab fVardis in the faid parifli oi Ratby^ 

The (aid juftices rtmovt Sarab Ward (torn the pari(h of Bdg^ 
wohb in the coQfityof Leicejier to the ipznOi of Ratby in the 
fame county. The feflions on appeal adjudged the fettlement to 
be in Bagwortb, qua(hed the order, and ftated the following cafe : 

That about nine weeks before old Micbaelmas 1780, the pau- 
per was hired by JVilliam Hunt of Rafiy, for one week at two 
ihillin^s and (ixpence per week wages, arni continued to live in 

that 



Wiiinifiiaj 

Service ondcr 
a hiring for 
a year will 
connedl with 
iimilar pre- 
ceding fer- 
vices under 
any number 
of hirings 
from week c^ 
week. An 
order of re- 
moval need 
not ftate an 
examination 
or fammons 
of the pau- 
per. 
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178^. that femce in the faid Jf^illiam Hunt\ houfi at iRathy by the 
^-•v'*^ week till old Michaelmas^ and received her Wiiges every w«tk. 
^" That during thaf time (he confidered herfelf at liberty to have 

in^unts quitted her fenrice at the end of any oht week) and to have hired 
of Bag- herfelf to any other perfon. That at faid old Micbielma^ ijtoi 
WORTH. ^ was hired for a year from that time, and that (he ferved till 
about a fortnight before the following old Micbaeimas i whert^ 
being with child, fhe was defirous to conceal the knowledge of 
it from her mafter, and applied to her mafter to leave her fervic«f 
and they parted by confent, and h^ paid her her wagea, tap to 
that time. That {he was employed in th« fame manner during 

Settlement at the time (hc fcrvcd by the week, as under the hiring after Mi-^ 

^^'^y- cbaelmas. 

Dayrell (hewed caufe id fupportof the order of fedlond; ahd 
contended that, though the old rule, which waa univerfally ac-^ 
knowledged to be the true as well as the moft political conftrue*^ 
tion of the adl of parliament, /. e. that there muft be not only 
an entire fervice for a year, but that fuch fervice mufl be under 
one entire hiring alfo, to gain a fettlement, had by a long feries 
of later authorities been overturned, the court ought not to ex- 
tend a principle they did not approve, beyond the line of any former 
decifion: that in every cafe which exited, in which a hiring and fer- . 
vice for a broken period of time had been holden to conned with a 
fervice under a hiring for an entire year, fuch broken period had al- 
ways been a confiderable portion of time and in no inftance lefs than 
a quarter of a year : that the adl in its very terms [/?] requires 4 rM//« 
nuing andaiidihg in the (erviice : tha€» if the court were to bold, thai 
thefe words were fatisiied by abiriog for a week, they muft alio by a 
hiring for a day 1 and it would confequently be in the power of eay 
mafter in twenty-four hours to fettle in his pari(b any day-labourery . 
who had worked with him for twelve months : that the ceremony 
of a hiring for a year was in fuch cafe tht only requifite: &at^ 
however, unlikely it might be to be frequently aded upon, tho 
court would not think fit to lodge fuch a power [3] ki the hands 
of mafters: and that by iho proviftoAs of ftat^ ^Etiz^ [c] weekly 

M 8 & 9 W, 3. c. 3P. f. 4. 

[^j Vide Dennifoh, J. in the cafe of Rex v. the Inhabitants of Wrinton otherwife 
Wrington. M. tt G. a. 1748. BttiY. Settl. Caf. 280, and tvgt, J. in the cafe of K. ^« 
Ajmhoe, M. I O. 2. Bdtt. 292. and thecoan in the cafe inter the Infaabitaau of Dvn^fold 
and Kidgwick. M. 9 Ann. % Salk, 535. 

[r] C.4. f. 12. 

fervants 



Eafter Term 22 Geo. 3. iRi 

ftnrant* are confidcred ted put upoa the Sunt foodog as day-la- 178a. 
boiirers. *tT"^ 

But in what view foever this might be confidered by the court, ^g^y-^ 
he iniifted, that the order itfelf could not in point of form be Inhabitants 
fupported : that it did not appear to have been made upon pro- ^^Jt^S 
per and lufncient evidence : that it was made only upon exami- 
iiation of the premifes: that an inquiry generally into the fubjeft 
matter is not enough : that the pauper him£:lf muft be examin- 
edt and that that has been fo holden in the cafe of \a] the King 
¥• Wykes and Others. 

Builet J. It cannot be necelTary in all cafes^ that the pauper 
0)ould be examined. In that of an infant of tender years it would 
be impoffible. There is no fuch general rule : and as to the cafe 
cited, it was an information, and muft therefore have gone on dif- 
ferent grounds. The Juftices probably [^] had refiifed to hear 
the pauper. 

DayrelL Still, as in the prefent cafe, the pauper is not ftated to 
be an infant or under any fuch difability as would prevent her 
giving material evidence, it fliould appear that flie had been firft 
fummoned, fhe ought to have had notice and to have been heard, 
before her removal ; as fhe might have produced a certificate, or 
ihewn other fufficient caufe why ^e ought not to have been re- 
moved • 

Buller ]. To this objedion an anonymous cafe in (r) 
Comberbacb ia in point. In that cafe Holt^ Ch. J, fays, *' If it 
can be, 'tis fit it fhould be fo, but not abfolutely necefiary."' 

Beareroft znd GaJfy were in fupport of the rule to qua(h thia 
order: znd Eearcroft in&Acd, that with refpeA to the laft ob- 
jection, even if there were not a cafe in point in his favour, no« 
thing lefs than an authority diredly in point againft him, could, 
in this ftage of the bufinefs, have induced the court to let it pre- 



•■vvT"^^*^-^^ 



Tr. It &12 G.t. 1738. Andn 238. 

[^J It was at the inftance of a fubftantial perfdn, the party removed, agaunft Wykes, an 
iBmitspt of the panA from whence the r^monl was aade, and wbQ tool^ an examination 
witnb^t fiia^moning the party and in which no complaint appeared, that the party wat 
•' Uke]^ to become chargeable," but only that he ** had endeavoored to sun a Tettlement 
there cpotr^ to law," and then fent the party to two othjer Jnfticet to be removed. Thia 
tbe^ oiMr joftices did, nader the exyunination taken by W^kes. The information went 
Ugainft tiem all; bat againft^Wykes, aa the cafe ftatet, principally, not on account of the 
negled of the fummona^ bat beca«fe it was not f^i in the C9inplaint. «' that the party 
was likely to become chargeable.'* 

[c} fi. 10 W. 3« Comb. 47S. 

3 vail: 
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1782. vail : and that, whatever the pradice and the readied: rule in ge-- 
^^"^-^ ncral for inveftigating the fadl might be, a difcretion was ftill td 
Rex ht cxercifed by the magiftrate ; and that the flatute did not con- 
ver/us tain any peremptory diredcion to examine the pauper. That, as 
^0/^81*0^^^^ 10 the point made upon the faSs ftatcd, the words of Parker Ch. 
WORTH, J. in the cafe of [a] the King againft the Inhabitants of Brightwell 
applied exadlly, and mud govern the prefent cafe : and if there 
exifted any decifion in which the court had holden that a weekly 
fervice could not be coupled with a fervice by the year, there 
were other ingredients in the cafe ; and it mud have gone upoa 
the principle, that the two fervices \b\ were in a different cha« 
radcr and not ejufdem generis : that therefore^ in the inflaace of a day 
laboitrer or other workman, not an inmate, as thefe circumftances 
made the whole difference in point of law, the ill confequences 
pointed at could notpoffibly arife; but that the prefent was the 
cafe of a domeftic, a menial fervant, and it was exprefsly found, 
that the weekly fervice was performed, while the pauper '^ con- 
tinued to live in her mafter's hopfe," and that during this fervice 
:^' (he was employed in the fame manner as under the hiring after 
Michaelmas.'' 

IVi/Ies J. {Aopping Gaify) 
The quedion raifed upon the merits is perfedly clear ; and 
indeed feems to have been yielded at the bar. The pauper did 
not live in this family occalionally, or work, under their direc- 
tions merely as a day-labourer or charwoman, but conftantlyas 
a menial fervant, and employed. throughout in the fame fervices: 
and a hiring for a year with a year's fervice in the whole, and that 
of a iimilar nature throughout, though it is made up of feveral hir- 
ings, (provided there be no difcontinuan^e) gives a fettlement. To 
the objection in point of form the cafe cited from Comberhach h 
decifive. And, if it were not, I (hould have no difficulty. We 
are to prefume in favor of orders. An examination of the premifes 
is an invcftigation ofeveryfadl relevant to the fubjeft: this can- 



[ti\ E. I G. I. 1715. I Sef; Caf. 92. 10 Mod. 287. Sec alfo Caf. of Sett!. 297, S. C, 
\b\ Vide Rex V. the Inhabitants of Wrinton othefwife Wrington, M. 22 G. 2. 1748- 
Burr. Sett-1. Caf. 280. and Rex *v* Inhabitants of Grendon Underwood, Tr. 23 G. 3. 1783. 
poll, from whence the clear, inference feems to be, that, though the capacity in which the 
Jervant ads, and the natare of the fervices performed, are not of the fame denomination or 
gen as, yet, if throughout the whole period of the two fervices, the pauper continues to be 
a menial fervant and part of his maiier^s family, foch fervices willin point of law conned, 
and give a fettlement. 

2 not 
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«ot he Iwl by meaM of thic tcftimony of every ncctff^ry witpefs ; 1782. 
aiul injnfltce cannot have been done; for^ 96 ibis c^fe went in 
coorfeiof appeal to tbie fcflions, bad there been an a^ual faijiurc of 
this or any athcr ciecefTafy evideace, advantage would, bave been 
,taken of it lapott the cafe ftated. 

Buller, J. Here is a continw^ce in tbe fervice fot a year ; 
and it has been long fettled, tb»t^ where the fervice extenila 
tbrougbout the year, you raay couple any nucnber of preceding 
hirings and fervices with a hiring for a year. The extent and 
duration of the ieveral preceding fervices, where fuch fervicefe 
2>arve been fimilar, have never been adjudged to vary the 4aw : 
but tbere mud be one intire biring for a year. ^ tp the other 
objeAion, independent pf the authority, where it is doubtful wfaer 
«her an order is good or bad, the court will prefume it good : und, 
as the jfettlement may be made out by other evidence, and cannot 
always by that of the pauper, it cannot be indifpepfihly neceffary that 
Akt fliould be examined^ In the King v. Honiton^ as reported by 
JMr. Bottf. 202, the order is iet out at large, and is open [^] to 
rtfae fame obje^ion ; but none fuch was taken. 

Afiburji^ ]. concurring. 

Rule abiblote. 
'Order of feffigns quaflbed, and 
Ofdfc of two juftices affirmed. 

Lord MMfufiild. not having bcQii in CQurt during the whole of 
rthe argument, gav^ no .c^inion* 



{a\ The Ibrm of the;«fvlf r in^tj^t cafe was^ foU^s: " Ai^ yyher9as.iipoQ,4iie e^^asiU 
.oatiom and inquiry made int^ tbe^fnmyii 'i>y ^%, the (aid Jnftic^, it appear* onto \x$, and 
-we accocdii^l/ adjudge^ &€»'* 



^Rcx t;. White and Eling, Gverfters, 6cCt s^rJaj, 

pEMBERTON A. h9d,tnov^ in arreft.pf judgment ;Upon Sachprevi. 
^ an inardtincot.againft the defendants, tried at Bedford before '*"*^^'^" 
Eyr€,^,,iot not.dbeyiqg smi order of a jui^ice of peace., made ua- JSion ofthe 

- _ maKiftrate's 

•ttthority, muft be recitod or at leaft referred to in an mdi^tment for difobcdience of fuch auttorityt 
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1782* dcr flat. 19 G. j., [a] dircding the defendants, ovcrfeersof the 

•-nr^ parifli of St. Jo&n in the town and county of Bedford^ to reim- 

Rex burfe a fum of money advanced by the overfeers of the parifli of 

wJ^TE and Mepperjhall in the fame county, to the family of a fubftitutc in the 

Eling. militia of the faid county, for an inhabitant of the parish of St. 

Ovcrfccrs&c. j^f^^ . ^^ ^hj^h family at the date of the faid order dwelt in 

the faid parifli of Mepperjhall. 

The indiftmcnt at large dated, that on the 18th day of j^w/y 
1781, John Nejbitt, Efq; one of thejuftices, &c. did iffue an or- 
der under his hand and feal, in the words following. ** County of 
Bedford. To the overfeers of the pari(h of St. John in the fo'wn 
of Bedford. It appearing to me John Nejbitt^ Efq; one of his 
majefty's juflices of the peace in and for the faid county, on oath» 
that the overfeers of the parifh of Mepperjhall in the faid county 
have paid to the wife of John Huffiff^ for herfelf and three chil- 
dren, the fum of four (hillings per week for eighty- three weeks, 
beginning on the 24th day of June in the year of our Lord 1773^ 
and that the faid John Hujfiff iti\^A during all that time, as a fub« 
ilitute in the Bedjord militia for "John Clayton of your faid pari(h 
of St. John. Thefe are therefore to order and diredt you, the 
faid overfeers of the parifh of St. yobn in the town of Bedford, to 
pay to the overfeers of the parifh of Mepperjhall in the faid coun- 
ty the full fum of (ixteen pounds and twelve (hillings — Given 
under my hand and feal, July i8th 1781. 

That on the faid i8th day of yufy at the parifh of St. John in 
the town of Bedford within the county of Bedford aforefaid, John 
Bell, then and now one of the overfeers of the poor of the faid pa- 
rifh of Mepperjhall^ did produce and fhew to Thomas White and 
John Eling, then and now overfeers of the poor of the faid pa- 
rifh of St. John, the faid order of the faid John Nejbitt^ and did 
then and there demand of the faid Thomas IVbitf and John Eling 
the fum of fixteen pounds and twelve /hillings in the faid order 
direded to be paid by the faid overfeers of the poor of the faid 
parifh of St. John, to the overfeers of the poor of the faid parifh 
of Mepperjhall. 

That the faid Thomas White and John Eling, then and now 
being overfeers of the poor of the laid parifh of St. John, on 
the day and year aforefaid, at the parifh of St. John aforefaid, un« 



W €. jz. L z. 
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kwfolly, knowingly^ and wilfully did refufe to pay to William 1782. 
Lincoln and the faid JoAn Bell or either of ihem, then and now ^-^vw 
overfccrs of the poor of the faid parifli of Mef per/hall, the faid ^^^* 
fum of fixteen pounds twelve (hillings^ and ilill do refufe to White and 
pay the fame, in contempt, &c» o^V^^' 

To this indidtment, upoi) which the defendants were found ^^^^^'^^ ^• 
guilty, Pemberton^ A. now took three objedions; ift, that it did 
not fet out any order of maintenance previous to the order of re* 
imburfement, without which firft order there could be no legal 
foundation for the lad. 2d, That the order was retrofpedive» 
being for the payment of a fum fuppofed to have accrued under 
an order of maintenance, made long before ; whereas the a£t di« 
reifls [V7],that the order of reimbu^-^ment fhall be made at the fame 
time with the order of relief or maintenance ^ and that it was for 
a grofs fum for eighty-three weeks i and, as inhabitants may 
change in that time, they ought not to be fo charged, as this cir- 
cumftance, or tbatof houfes being uninhabited, would produce an^ 
inequality in the afleffment. 3d, That it did not appear, upoa 
the face of the indidmeot, either that the militia*man, for whom 
the fubftitute ferved, was ballotted, or that the fubflitute was 
fworn or enrolled. 

Murphy and Graham (hewed caufe again ft the rule to arrefl; 
the judgment ; and contended, in anfwer to the firft objeAioo^ 
^^ that the order of maintenance was not fet out," that the maxim", 
that there could be no intendmo(it made to fupport an indictments 
is not to be taken without fome limitation; for there muft be 
circumftances of inducement: that the order of maintenance is a 
Judicial aift, and that after verdict the. court will prefume it re- 
gularly madQ : that this was done in the cafe of \b\ The King v« 
Wright I which was error ppon a judgment on an indidment 
for iuffering an efcape of perfons, qui commijifuerunt by juftices 
of the peace under flat. 8 H. 6. for a forcible entry : the error 
aiBgned wa;^ that it is not exprelTed how the commitment 
was made^ whether upon view of thp j^ftiges or verdift 



[d] The words of the aft are: "In cafe any fabftitute, whofe famify may become 
chargeable^ fiiall not lerve for the pariih where hU family iball dwell» it ihall be lawful for 
the juilice of peace« who (ball make any order for the relief of fnck family, at ibi/imi 
Hm to direft the overfeers of the pariih for which he (halt ierve, to reimboHe the money 
i(^ paid, to the overfeer or oferfecrs, who ihall have advanced the fame in porfnancc iS 
the order beferementioned/* 

[^] M. 23 Car. 2* I Veatr. 169. Vide 3 Salk. pjt S. C. 
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1782. upon an indidlment ; fo that it doth not appear^ that they were 
w-v^^ legally committed^ nothing of the proceedings being fet forfh^ 
^^^ and it not being even faid, debits et legitimo mcdo commi^. And 
WhTte and ^^ couft held, that it being but inducement to the offence 
Elinc, vvhereupon this indiAment i$t that it is well enough alledged,, 
Ovcrfccrs&c. ^^^ ^^^^^ ^j^^ yerdift thcy muft intend, *' the commitment was le- 
gal." That the cafe of [a] The King v. Pollard and Taylor wa» 
very fimilar to the prefent; and that there in an indiAmene 
againil an acceflary, it was not holden neceflary to aver that the 
principal could not be taken : that the prefent wad not the cafe 
of a penal flatute ; and that httt every thing material wats fet 
6ut. 

2. As to the fecond objeftion, ^* that the order of reimburfe-i 
ment was not of the fame date with the order of maintenance, 
but long after ; and that it direded the payoKnt of a grofs 
fum/' they infixed, that the words of the a<^ muft receive a 
reafonable conftrudlion : that, if taken ftrt€tly> it woold in all 
cafes be nonfenfe; but that in this particular cafe k was impof-* 
fible that it could be fo taken^ as the order of maintenance waa 
made [1^] before the a<ft puffed: that the words ''at the famd 
time" muft be conftrued adverbially and to mean *' alfo" or 
*' likewife" : and that the fum directed was very reafonable for 
the length of time; and in a large parifli waa too fmall to become 
the objeft of a new afiefTment. " 

3* To the laft objedlion, that it does not appear, that the mi« 
litia-man hrmfelf was ballotted, or that his fubftitute was fworn 
or enrolled, they urged; that it appeared, that the fubftitute 
ferved for his princi]>al ; and that out of this whatever. elfe was 
called for by the>objtdion arofe aa neceflary inference ; for that the 
fubftitute Cctild not have ferved at all without having been fwom 
and enrolltd; or in the charafter of fubftitute, had not his prin* 
cipal been prevroufly balloted and drawn. 

Pemberton^ At in fupport of the rule to arreft the judgment, in* 
fifted, I ft, that in criminal |>foeeedinga nothing is aided by a 
verdift : that they«4ifter altogether from civil anions : that the 
ftatutes of jeofails do not extend to them, and did not even to the 



[a\ M. 1^1 G. 1724, « Ld, Raym. 1570. 

{i] Tkb aft pa&d oil (he ^^ptittb of ijoaie «779» «d >dK order of nnteiBuiee i»«ft 
have been on or before the twenty-fnirHf of the fame month : as the inetidmeat ftacei^ thai 
the weekly fum to be reimbnrftd began 4o be cMnpated^oa ttattilaQr. 

3 cafes 
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cafes of mandamas ano qao warranto^ till the ftatote of jinn, [a] : lySt^ 
that the order of maintenance wafi not matter of inducement ; bat ^'""•r^ 
the very foundation, upon which the whole authority of the ma- ^^^. 
giitrate relted. Whits and 

Lord Mansfield (ftopping Pemhrfon^) Elimc, 

In indiftmentsthe crime^ with which the defendant is charged^ Owfew*«p. 
lEnuft appear with a fcrupulous <;ertainty : and here it is difobe- 
diencc to the order of a juflice. Now it mud appear upon the fac^ 
pf the indidment that this was a legal order; for, if it is not 
fOf difobedience to it is no crime. Then this is an order of re- 
imbur|emcntt which pr^^fuppofes an order of maintenance. Such 
prder necefiarily muil be; for, if the overfeers had made the dif- 
burfement, of their own accord and without an order for that 
purpofe, they could not legally be reimburfed. Sqch voluntary 
payment would not bav.e entitled them to reclaim the fum advanced^ 
becaufe they are not authorized to judge of circumflances. Ha4 
the juftice of peace recited the order of maintenance, 'tis admit- 
ted the iodidment would have been good : and had he even in 
general termii referred to it, the court might perhaps [^j have 
prefumed fuch order properly made. There would then have 
been tbme colour of authority for the jurildidtion exercifed. But^ 
fo far from having recited it, he has not made the flighteft refer* 
ence to it. The indtdtment therefore cannot be fupported. 

Beiides, the order of reimburfcment is not at all (;ohne£te4 witl^ 
the order of maintenance, though the zA requires, th^t they 
ihould both be made by the fame juftice^/ tie /am time: /. e. thaf 
whatever ihall be paid (hall be reiipburfed : but this is at thf 
^fiance of a year and for a grofs fum. 
. JVilUsp AJbburfi^ »nd J^inZ/fr, JuAices, concurring. 

Rule ab^lute, and 
Jjadgment arreitpd. 



W 9 Anp. c» %o»U'^. 

\Ji\ Bat it has been ^jo^^f .tliat itt an Vidi^meDt where t)ie jimfili^on exerdfid^ 
fobnckdapoo a fovmer otM/a general reierenca te 'Ateh •rder« without bating it, da not 

fccrs* ftp* aivte p. 7a. Vide Jie^ v» T^in^^ MyW^, £% Tr» aj Q. ^. ^^^%^ ppft. 
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A life-eftate 
o^Iefs than 
150/. per 
annam, is 
not a quali- 
fication to 
kill game. 



Lowndes, Efquire, v. Lewis, Clerk. 

THIS was an aftion of debt on the ftat. 5 Ann. [a] for thd 
better prefervation of the game, and the defeadant pleaded 
the general iflue. At the laft aflizcs for the county of Oxford^ the 
caufe was tried before Heathy ].; and the plaintifl obtained a ver- 
dict for two penalties upon two counts, one for keepin^j^ and the 
other for ufing, a greyhound, upon the ground that the defend* 
ant, who had a living of loo/. per annum^ had not fliewn an ex« 
emption under the (lat. 22 and 23 Car. 2.; but with leave for the 
defendant to move to fct afide the verdifl, and enter it for the de«^ 
fendant. 

And now upon fuch motion it appeared from the judge's re- 
port, that the points of law which arofe out of the fads in proof 
at the trial, and which were meant to be fubmitted to the judg* 
ment of the court, were 

1. Whether a pcrfon, having an eftate for life of 100/. per 
annum, is qualified to kill game? 

2. Whether a vicar, in refped of his church, has an eftatc of 
inheritance in him, or an eftate for life only ? 

The firft and mod general queftion depended upon the words of 
the ad, [6] which were, '' that every perfon not having lands and 
tenements, or fome other eftate of inheritance in bis own or bis wife's 
rigbt, of the clear yearly value 6f one hundred pounds per annum, 
or for term of life, cr baving leafc or leafes of ninety-nine years, 
or for any longer term, of the clear yearly value of one hundred 
and fifty pounds, is hereby declared to be a perfon, by the laws of 
this realm, not allowed to have or keep for himfelf or any other 
perfon, any greyhounds, &c.:" and the principal difficulty upon 
the argument feemed to be, whether the words '^ or for term 
oi life," were properly referable to the. firft or lafl: branches of 
the fentence, which created the exemption ? 

Hqwortb,JSower and Chrke Shewed caufe again ft the rule to enter 
the verdidt for the defendant : and Howortb\Ti^Gitd, that,the intereft 
of a parfony^rr ecclejia being no more than an eftate for life, fuch 
property would not exempt him from the penalties of the ftat. of 
2 Ann. : that it was neceftary that fuch an ecclefiaftical eftatc 



c. 14. f. 4. 
6\ c. 25, f. 3. 
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/hould amount to 150/. per annum : that it was the obvious intcn- 1782. 
tion of the legiilature, when they paffed the flat. 22 and 23 Car. 2., '--v^ 
to make a diftindlion between eftates of inheritance, and cftatcs ^'^^!^^^ 
for lives and years : but, fuppofing there were any doubt upon the ^^,, ' 
words of the flat, of Car. 2., the flatutes i Jac. and 7 Jac. being Liwis, 
in ^^ri i»tf/^r/^ muft be taken as explanatory, and would remove ^^^ 
the difficulty : that thofe flatutes mufl have been confulted at the 
time, and that they make an exprefs difference between the qua« 
lifications neceffary to an owner of the inheritance and a mere 
tenant for life ; and that the words [a] of the two aAs were fo 
clear and marked, and the confequences to be derived from them 
fo plain, that they could not be farther elucidated by argument* 

Bower infifled, that a due confideration of the feveral flatutea 
and the general law upon this fubje£t would not only fortify the 
conflrudion above contended for i but would go a great way to 
fhew, that no fpiritual perfon, unlefs of fuch dignity as to have 
an eflate of fee-fimple in his church, could have any qualificatioa 
to kill game: that fuch qualifications vftrc inertly fqfiiivi Juris, 
and that no fubjedl whatfoever is by common law fo intitled : that 
ilridly fuch title could only exifl by grant from the crown : that 
the only flatute which had ever given a politive right to any 
fpiritual perfon to ufe thefe fports, was that of 13 i{. 2. [6]i but 
that that flatate, fo far as it conferred this right, is repealed by the 
ilat« 22 and 23 Car. 2.; which declares that they, who have not 
one hundred pounds/^ annum, in their own or their wife* s right, 
are perfons by the law of this realm not allowed, &c. : that a vicar 



[a] The words of the firft ilatate are : " all and t^try perfon and perfons, which Ihall 
have or keep any greyhound, &c. except fnch person or perfons, which ihall be ieifed ia 
their own right or in the right of their wives, of lands, tenements, or hereditaments of 
the dear yearly indue eftenfuwidt by the year or more over and above all charges and re- 
pri(es, of fame ejlate of inheritance, or of lands, tenements, or hereditaments in his owa 
right or in right of his wife for term of life or li*ves of the yearly value of thirty pounds 
over and above all charges and repnies, &c. ihall be committed, &c.'* c. »7« f. 3. 

The words of the other ftatute 7 Jac. are ^ <' It ihall be lawfnl to and for every freeholder 
which is or ihall be feifed in his own right, or in the right of his wife of lands, tenements, and 
hereditaments to the clear yearly value of forty pounds and more by the year over and above aU 
charges and reprifes, of feme eftate of inheritance , or of lands, tenements, and hereditaments, 
in hit own right or in the right oi Yihsmtc for term of lift or Uvis of the yearly veHue of four^^ 
fcore pounds over and above all charges and repriies, &c.'' c* 11. f. 7» mid vide iU^ 1 Jac. 
c. tj' f* 6, 

[*] €• 13. 
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jySz^ <* [i] reflor has nothing in any fuch right, but holds only [^]jur€ 

"^^"^ru rcdefiit: that the inheritance is certainly [c] in abeyance: that 

^^^?^^* ht nas not the mere writ of right, becaufe he has not the 

v^T' intire fee \d\ i but only the fpccial remedy of juris utrum [e] : 

Lewis, that a bifliop indeed {f\ had the fee in him ; but that a reflor had 

^^^'^* 'only an eftate for life and that only in the right c^ his church ; 

^nd, if he is intruded with fome of the remedies given to tenants 

in fee, it is for the benefit of the chuch only : that it was alfo 

tDbfervable upon this very right given to the clergy by the ftat. dS 

JR. ^.9 that, though its provifions extended to all laymen, and even 

incl£ided artificers and labourers, ^' who had lands or tenements 

to the v^lue of fc^ty JbiHings by year^? rt enafts, that no prieft 

«'' nor other clerk, if he be not advanced to the value of ten pound 

by year, (hall have oir keep from hencdVN-th any 'greyhonnd, &c. :" 

that the infixing upon a qualification often pounds j^^ nffiiir/Kr, at 

that time and accordin^g to the then value of money, amounted in 

moft inftances to a prohibition: that it certainty muft have been 

fo meant 5 and that the teaibn was, that by the canon law f^] all 

dergymen were prohibited from ofing thefe fports. 

That, as the ftatutes of the firft and feventh of King James had 
been infifted upon as dewing that the kgiflature had uniform^ 
}y ^made adif):in<%ion betUreen efta^s of inheritance and eftates for 
life, with refpedt to the annual value neceffary to convey the 
¥ight in q;ueftion, the ftatute of [i] %y^c^ which enabled any per* 
ion, havinfg lands of loo/. yer annum in fee, '^r for life to fei2;e 
and kefcp any *guti ofed, &c. by any peribn not having;, &c. -migiit 
be cited on the other fide to Ibew, that in fome inflances at lead 
this diftindtion was not preferved, but that the owners of thefe 



\m\ Tkere h^d beeii Ibme miftake ui ike ftate of the qneftion in this caiife, thedefciii- 
ant being in poi&c of faA tU&ot «f ClMflcon ia ^e ceoAty «f Wilts. 

^^] Litu f, 644* 

\t\ Litt, f, 646. 

\j\ Vide Fits. N. B. 49. 

;[#] Booth. 221. * 

\f\ Litt. f.-645. 

^&] Vide-Bkckft, Comm» 2.4r3« 

p] The wt>rds 6f the ad are; '' If asy perfim' or. perlbsi^ not having any naaon, 
lands, tenei6eats» orheredicaments of the yeariy vakie of ibrty pomds, or not worth in 
goods or chattels the fam of two hundred pounds, ihall afe any gun, &c. that then any 
perfon, having lands, tenements, or herediumeots, of the clear yearly valneof .Ditehan« 
dred pounds in fet-fimfU^ fu-tail or for Itfe, in hb own right, or in die right of his wife, 
may take from the perfon or poflefiion of inch makfrBor or malifa&wrs, and to his own ufe 
' hs ever keep, foch guns, &c/' c. 13* ft 5* 

eftates^ 



i 
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cftates, though different in quantity of intercft, were put exadly 1782. 
upon the fame footing: and he infifted, that, in judging of this ^-v^***^ 
law and drawing confequences from it, the objedt of the legiflature Lowndss, 
in making it ought 10 be had in view : that this aft had not pafl'ed ^^^.^7' 
fo much with a view of vefting any lights in thefe two claflcs or Lewis. 
defcriptions of men, as for the purpofe of providing eafier remedies Clerk. 
to prevent the invafion by others of rights, which were by thefe ^ 
clafies of men coniidered as compleatly vefted in them already ; or 
at lead that all legal pretence of clairii in thofe, againft whom it was 
levelled, had long been extinguiftied : that, if by thefe means it 
would become more hazardous to offend againfl the game laws, 
and confequently thefe fports, of which our anceftors were fo 
tenacious, would be more effcftually proteded and exclufively 
enjoyed, it wias within the very fame rule of policy not to be too 
nice in drawing the line of qualification of thofe, who were em- 
powered to feife the arms of malefaSlors ; the flrong term ufcd in 
the adt. 

As to the words of the flatute of Car. 2. '* or for term of life,** 
and that they relate to leafchold terms for years of 1 50/. per annum, 
and not inheritances of 100/., he urged, that the abftracft of Ld, 
Ch. Baron Comyns^ who, when he fpcaks from himfelf, is a very 
high authority, confirmed the conflrudlion infifled upon by the 
plaintiff: in his Digefl \a\ he explains it thus : *' By the ftat. 22 
and 23 Car^ 2. c. 25, perfons, not having an inheritance of their own 
or th9ir wife's of looA per annuniy or 150/. per annum in an eftate 
for lives or years above 99, &c. fhall not keep or ufe, &c/': and 
that the adl is alfo ftated in the fame way in the cafe of \ly\ Bennet 
V. Talbot. 

Adair, Serjeant, in fupport of the rule to enter the verdidt for 
the defendant, infiflcd; that the words of the a<fl, without calling 
in aid from any other quarter, clearly and fufficiently explained 
themfelves : that it was impofTible to throw back the words 
** or for term of life," to the claufe refpedling leafes : that though 
it might be faid that thofe words were aukwardly placed, from 
the circumflance of their having the qualifying fum, the 100/., 
interpofed between them and the eflate of inheritance, yet it would 
be both grammar and fenfe to connedt them' with the iirft branch 



\a\ Vol. 4. Tit. Joftices of Peace, p. 71. 

[^J M. 8 W. 3. 1696. 5 Mod. 307. It appears eifeher to have bcca fo ftated at theb^r* 
or was perhaps the idea of the Repcrur : ic is not a point made in the cafe. 

C c of 
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1782. of the fentence^ ivhich describes the inheritances whereas the 

, ^^'^r^ next fct of words are upon every principle of grammar plainly the 

l^owNDEs, introduftion of a new branch of a fentence, and in conftruftion 

wX^' detached from the former : that the words, '*** or having," in this 

Lewis, claufe anfwercd and flood m oppofition to the Words, *' not having,** 

CJcrk. jjj ^jj^ £j.^ ^j^j IntroduAory claufe : that this was therefore a new 

defcription in a new fehtence, followed by a new value : and 

confequcntly that upon this ground a life cftate of lOo/* per^an^ 

« num was a legal qualification to kill game. 

But, independent of grammatical niceties, he farther infifled^ 
that in the prefent circumftances it was not reconcileable to 
principles to connect a claufe refpe^ing eflates for life, with that^ 
to. which according to legal maxims, it 1>ore no relation ^ that 
things of the fame nature and legal chara^er muft have hecn in-> 
tended by the legiflature to have been clafifed together : that the 
moft marked diftinftion in the law is between eilates of freehold, 
though of no higher a defcription than pur-auter vie, and eftates 
lefs than freehold, of whatever duration and extent r that upon 
this principle the a£t ought to be interpreted ; and to read this 
claufe conformably thereto, would in every fenfe be the moll na- 
tural reading ; for that the words " or having,*' not ufcd in the 
preceding claufe, which is the fubjedl of conteft, plaiuly denote,, 
that, when introduced, a new fubjedt is taken up ; that that point 
is the true divifion of the fentence ; and that the latter claufe could 
not mean to comprehend or refer to either of the preceding de« 
fcriptions. 

He alfo contended, that the argument on the other fide, that 
1)0 fpiritual preferment could give a qualification, and which'was 
founded upon the words, ** in his own or hi^ jurife's right," in 
the firft branch of the fentence, do not apply, unlefs the words in 
conteft, " or for term of life,'^ are connedled with and form a 
part of the fame branch: but that the argument by its very 
aim referred itfelf there; and that, if it was properly fo referable 
and not to the latter branch, it was the fole queftion ' betweea 
the parties; and loo/. per annum muft be a qualification for a 
clergyman : that the eftate of a parfon being ^' to him and his 
fuccefibrs,'" is but in other terms an eftate in fee ; that the word 
^* fuccefibrs," when applied tp a parfon in his politic capacity, is 
equivalent to the word '* heirs," in his natural j. and that this is 
, M large an eftate as ^ny corporation has^ 

Ho 
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Heobferved^ that Mn Howortb had not ventured to comment 
upon, or to offer his conftrudtion of, this a£t of parliament, but 
had relied entirely upon the language of former adls in pari mate^ 
riai which, as he argued, mufl have been in the contemplation of 
the legiflature at the time th« prefent a£l paifed : and thfe Serjeant 
infifted, that the inference from thence was altogether io favour 
of the defendant j for, if thofe adls then lay before the legiflature, 
if they were apprized of the diftinftions which thofe aSs made, 
and have omitted them, or even imperfectly expre0ed them, it 
inuft be prefumed that they were purpofely omitted ; and that, in 
the copfirudtion of areflridliveand penal law, the party profccuted 
is iatitled to the advantage of either the flip or the intention. 

That, with refpedt to the authorities, much flrefs ought not to 
be laid upqn the abn:radt from Comj^n/s Digefl: : that an abflraA 
materially differs from au opinion : that the firfl is at mod a cur- 
fory view of a Angle pafl^agc or fedion : that the other is the refult 
of a full confideration of the whole fubje<ft : that in either view 
be fliould oppofe to it the authority of a writer, who appeared to 
have well weighed what he had delivered ; and that it is faid by 
Mr. Juftice Blackjione in \a\ his Commentaries, that *' the qua- 
lifications for killing game arc; i. the having a freehold z^zX^ of 
1 00 A per annum. 2. A leafehold for ninety-nine years of 1^0 1, 
per annum ^ ^c/' : and that, as to the cafe cited, it was in an 
anonvmous author, and no judicial opinion. 

That the ufual form of convidtions upon the flat, oi Anne fliew* 
ed, that the a^ of Qqr. z. was underftood in the fenfe contend* 
ed for by the defendant. 

Lord Mansfie/J. No. It is quite otherwife. HisLordfhip 
then read the form as it is given in [i] Burn j and obferved, that 
it appeared from thence, tbat^ as the word *' having'* in the laft 
member of the fentence is there omitted, the words "or for term 
of life/' which form the preceding member, are neceflarily con- 
nected with and carried over to the laft member of the fe^tence : 
and confequcntly, according to the grammatical conftrudion of 
this precedent, a tenant for life mufl have an eftate to the amount of 
1^0 J. per annum to qualify him to kill game. 

The claufe, as it ftands in the ad, is not grammar. It is by 
fome flip made nonfenfical. The word " having" muft be reject- 
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ed; or the confcquence is, that the having of a term muft. as 
the ad is worded, operate as a [a] difqualification : an impofliblc 
Lowndes, fenfe in any way of confidering this ftatute. But leave out this 
Efqujre, ^yQj-d (and for the above reafon it cannot be retained) and all is 

tverjuf ^ . • ' 

Lewis, clcar. . ^ 

Willes, J. Conftruing this ad:, as it ought to be conftrued, 
by itfelf, and reading it without adverting to what might or might 
not pafs at the time in the minds of the framers of it, it plainly 
gives, agreeable to the general underftanding and pradicc, a qua- 
lification to all fuch as own a freehold of loo/. per annum. With 
no other title the clergy have always exercifed this right, and 
ought not to be deprived of it. In the claufe of the adl, which is 
the fubjedt of debate, there are twodiftind branches offentences, 
the knit of each of which is governed by the word " having/' 
The break or^paufe is, where that word is taken up a fecondtime ; 
and there a new direftion, a new fenfe and fentence, begin. This 
conftrudion does no violence by rejcding any thing ; and I can- 
not confent by another conflrudion to extend the penalties of the 
ad. farther. 

The forms of convidions, when once fettled, whatever was 
the particular view upon which they were at firft drawn, arc 
copied and continued afterwards without thought or confideration. 
If, previous to the introdudion of this form in'any book of pre- 
cedents, the particular cafe now before the court had ever been 
made the fubjed of difcufCon, the fortn mud have been al- 
lowed to have weight : but no fuch adion or profecution was ever 
heard of before : on the contrary, the ufage has been for perfons 
in pofleffion of an eftate for life of looA per annum, conftantly to 
exercife this privilege. It was this ufage therefore, which fpoke 
the kh(^ of mankind upon the fubjed, and ought to prevail* 
Whatever may be the good fenfe of the thing, or the pfobablc in- 
tention of the legiflature, I think, that upon legal principles, if 
a penal ad is defedively penned, it cannot be carried into execu- 
tion. Without looking into the authorities cited, this is at prc- 
fent ftrongly the impreffion of my mind. 

jijhburjl, J. The ad, as it ftands, is nonfenfe. This fub- 
jeds us to the neceflity of adding or rejeding fomething. *' Hav* 



[a] For inftance, '* Every pcrfon not having fomc eftate of inheritance, or for life, or 
having a leafe for any term of years, is declared to be a perfon by the laws of this realm not 
allowed to keep greyhounds, &c." ■GfeBl 
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ing," therefore muft, in the laft member of the claufe, be rejeded, 1782. 
or *• not" muft be added to it, to make the whole intelligible ^-'■v^ 

cither way; Lowndes, 

Buller^ J. This cafe feems to me to admit of no doubt, w«J' 
when the queftion is confidcred with reference to former ads in Lewis, 
pari materia ; and if we muft either rejed, or add, or tranfpofe Clerk, 
words in this adt, to obtain a clear and confiftent meaning, under 
fuch circumftances we can do no other than refort to former fta- 
tutes : and each of thofe cited in the reign of king jfames^ not 
only require in the cafe of eftates for life a higher qualification 
than in the cafe of inheritances, but even to a double and treble 
amount. But upon the adt itfelf the conftrudion muft be, that 
eftates for life are not equivalent to eftates of inheritance, or the 
whole of the firft claufe is nugatory, and altogether rejected in 
efFedt; as the fecond, which is having an eftate of freehold, 
would have included it. The paftage in Comyns^ the cafe in 
5 Mod.f and the printed form of convidlions, all ftrongly ftiew 
the general underftanding upon the fubjedt ; and, added to the 
fenfe of the legiflature in the adls pari materia, afford to my mind 
an unanfvverable argument. 

Lord Mansfield. We will think of it ; and ftiould we change 
our opinions, we will let you know* In the mean time let the 

Rule be difcharged^ 

It was never mentioned again. 
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yuZ^ph. Rann, Ckrk, v. Pickin ct aL 

nett of ni^s. '^^ quartcr-feffions for thccounty of the city of Coventry 

fettled under X upoD appeal Confirmed a rate, whereby the plaintiff, as vicar 
acompromifc of a parifli in that city, was aflcfled to the poor for his payments, 
parfon^\nd ^^^^'^d undcF in aft of parliament by compromife with his pa- 
parifh, and liHiioners, 10 lieu of tithes, ^c : and refufed to ftate a fpecial 
"^iTiv^ cafe. The plaintiff, refafing to pay the fnm fo affeffed, was dif- 
mcnt, are*'* trained upon : and this was an aftion of trefpafs brought by the 
rateable to plaiftttfF againft the defendants, the jufticcs and officers, for au* 
the poor. thorizing and taking this diftrefs. The defendants pleaded the 
general iffue, the caufe was tried at the laft affizes for the county 
of the city, and the jury found a fpecial verdift, as follows : 

That the faid "Jofeph Rann^ clerk, on, &c. hitherto hath been 
and ft ill is vicar of the vicarage of the Holy Trinity^ in the parifh 
of the Holy Trinity ^ in the faid city of Coventry^ in the county of 
the faid city. 

And the jurors aforefaid, upon their oath aforefaid, further fay, 
that the faid Thomas Pickin on, &c. was Mayor of the faid city 
of Coventry, and a juftice of the peace of our Sovereign Lord the 
King, in and for the faid city of Coventry and the county of the faid 
city, and one of the quorum i and that Samuel Fale on, &c. was 
alfoajufticeof the peace, &c. And that on, &c. the Czid Samuel 
"Jobnfon was high conftable within the faid city of Coventry, and 
the laid John Wbitnjoell, and Richard Mullis, and each of them 
was an overfeer of the poor of the faid pari(h of the Holy Trinity ^ 
in the faid city of Coventry. 

3 That 
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That in anrd by a prnrat« aft of parliament made in the year of 1782. 
our Lord 1558, and in the 4th and 5th years of the reign of the ^-^i#^ 
Lord and Lady Tbilip and Mary^ late King and Qpeen of Great ^^y 
Brsfain, intitlcd •* An zAefor the payment of titb in the citie of pSI. 
Coventtye^*' reciting, that forafmuch as in the city of Coventry 
there had been, before the time of the fchifm,and the decliningfrom 
the catholic faith and true religion oiCbrifi^ two notable benefices 
and vicarages, theone called the vicarageof St. Af/V^/^^/, and the other 
the vicarage of the Trinity^ the right and title of the patronages 
whereof was now moft lawfully defccnded and vefted in the Queen's 
Majefty, the tithes profitsand cafual ties of the which benefices, before 
the faid fchifm, were fufficient and able to find two grave and learned 
incumbetttsand vicars, although the faid tithes profits and cafu- 
alties flood and depended only upon the devotion of the citizens 
and inhabitants of the fame city : and now, fince the faid diforder- 
ed fchifmatical time in the religion of Chrift, the good will an^ 
.devotion of the people was fo much decayed, that the faid benefices 
'were not able conveniently to find any incumbent of any honcft 
eftimation and learning ; i:nfomuch that the greatefl pari(h in the 
Yaid city, called Saint MicbaePs in Coventry^ had and did remaia 
four years and a half without any incumbent and vicar, by reafon 
the profits and emoluments of the fame were fo fmall, that no 
learned or apt pried would be content to accept or receive the 
fame; and fo was very like ftill to remain, if remedy were not 
ordained. And becaufe there was no ordinary way, by the law or 
fiatutes of this realm at any time theretofore made or provided, to 
enforce the minds and devotions of the faid inhabitants, to pay 
any other kind of tithes and duties to any of the faid vicars, than 
they themfelyes fhould think meet, by reafon thereof, it was very 
'like that the* patronages before remembered, (hould remain and 
*be of no value or eftimation, and that alfo the catholic and devout 
people inhabiting in the faid city, fhould want and not have the 
facraments of the church to them adminiflered^ according as it 
was meet for chriflian people to have 3 for reformation thereof it 
was enadted by the authority of that prefent paHiament, that the 
citizens and inhabitants of the faid city of Coventry^ and fuburbs 
of the fame for the time being, fhould, yearly without fraud or 
covin for ever^ pay their tithes to every of the vicars of the faid 
two parifhes before rehearfed, and their fuccefTors for the time 
being, after the rate order and portion hereafter following ; (that 
h^ to wit) of every ten fhillings rent by year^ of all and every 

houfe 
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1782. houfe and houfcs, (hops, warehoufcs^ cellars, and Aables, and 

^^'v-s^ every of them, withia the faid city and liberties of the fame, 

Rann twelve pence. And^ every twenty {hillings rent by year, of all 

P^cKiN, and every fuch houfe or houfes, (hops, warehoufes, cellars, and 

ftables, and every of them, within the faid city and liberties, 

two (hillings ; and fo above the rent of twenty fliillings by 

year, afcciiding from ten (hillings to. ten (liillings according to the 

rate and portion aforefaid. 

Item^ That where any leafc was or (hould be made of any d wel- 
ling houfe or houfes, (liops, warehoufes, cellars, and ftables or 
any of them by fraud or covin, refcrving lefs rent than had been 
accuftomcd to be or was then paid, or that any fuch Icafe was or 
fliould be made without any rent rcferved upon the fame, by reafon 
of any fine or income paid beforehand, or by any other fraud or 
covin, that then in every fuch cafe, the tenant or farmer, tenants 
or farmers thereof, (hould pay for his or their tithes of the fame 
after the rate aforefaid, according to the quantity of fuch rent or 
rents as the fame houfe or houfes, (hops, warehoufes, cellars, ftables, 
or any of them were laft let for, without fraud or covin, be- 
fore the making of fuch Icafe. Item^ that every owner or owners 
inheritor or inheritors, of any dwelling houfe or houfes, (hops, 
warehoufes, cellars, or ftables, or any of them within the faid 
city and liberties, inhabiting or occupying the fame himfelf or 
themfelves, (hould pay after fuch rate of tithe as was abovefaid, 
after the quantity of fuch yearly rent as the faid houfes (hould be 
rated at by fuch perfons as the Lord Chancellor fliould appoint by 
commirtion for the fame, [tern. If any pcrfon and perfons had 
taken or hereafter fliould take any meafe or manfion place by leafe, 
and the taker or takers thereof had, or their executors or* aftigns 
did or (hould inhabit in part thereof, and had within eight 
years laft paft before that order, or thereafter would or (hould, 
let out the refidue of the fame, that then in fuch cafe, the prin- 
cipal farmer or farmers^ or iirft taker or takers thereof, his or their 
executors or a(rigns, ihould pay his or their tithes after the rate 
aforefaid, according to his or their quantity therein, and that his 
or their executors or affign^ fliould pay his or their tithes after 
the rate abovefaid, according to the quantity of his or their rent 
by year; and that if any pcrfon or perfons had or (hould take 
divers manfion houfes, (hops, warehoufes, cellars or 'ftables, in 
one Icafe, and did let or Ihould let out on^ or more of the faid 
houfes, and did keep or (hould keep one or more in his own 'hands, 
' ■ and 
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and did inhabit the fame^ that theh the faid taker or takers or 1782^ 
his or their executors or aiSgns Ihould pay his or their tithes ^--^v^^ 
after the rate abovefaid, according to the quantity o^ the yearly '^,^'f'' 
rent of fuch manfioo houfe or houfes refcrved in his or their hands» p![ck*k« 
and that his affignee or afBgnees of tba refidue of the iaid manfioa 
houfe or houfes (hoold pay his or their tithes according to the 
quantity of their yearly rent. Item^ if fuch farowr or farmers* 
or his or their affigns^ of any manfioa houfe or houfes^ warehoufest 
(hops^ cellars or ftables* had at any time within eight years laft 
paft* or ihould hereafter, let over all the faid manfion houfe or 
houfes contained in his or ^heir leafe, to one perfon, or to divers 
perfons, chat then the inhabitants, leiTees or occupiers of them 
and every of them, ihould pay their tithes after the rate of fuch 
Tents, as the faid inhabitants, leifees or occupiers, and their affigns 
or aiiigneca, had been or ihould be charged withal, without fraud 
or covin. Item, If any dwelling houfe within eight years laft 
pail, or thereafter, ihould be converted into a warehoufe, ilore« 
houfe, kilnhoufe or malthoufe, or fuch like; or if a warehouie, 
ilorehoufe, kilnhoufe or malthoufe, or fuch like, within the faid 
eight years, was, or thereafter ihould be, converted into a 
dwelling houfe, that then the occupier or occupiers thereof ihould 
pay tithes for the fame after the rate above declared of the rents of 
manfion houfes. Item, That where any perfoa ihould demife any . 
dyehoufe, brewhoufe, kilnhoufe or malthouie, with implenients 
convenient and neceflary for dying, brewing or making or keep-» 
ing of malt, referving a rent upon the iame, as well in refpedfc of 
fuch implements, as in refpedt of fuch dyehoufe, brewhouie, kiln- 
houfe or malthoufe, that then the tenants ihould pay their tithes^ 
after fuch fort as was abovefaid, the third penny abated. . J/r/ir, 
That when any maniion-houfe with a ihop, ilable, warehoufe, 
timber-yard, trinter-yard or garden, or orchard, belonging to the 
fame, or as parcel to the faoie, was or Aould be occupied together, 
that if the fame be hereafter fevered or divided, or at any time 
within eight years laft paft, had been fevered or divided, that then 
the farmer or farmers, occupiera or occupier tfaenoof, flioiild p^ 
fbch tithes as was abovefaid for fuch ihop, ibible, warehoufe, tim-* 
ber-yard, trinter-yard or garden afortfaid, ib fevered or divided 
after the rate of their feveral rents thereupon referved. Item, That 
the faid citiscens and inhabitants ihould pay their tithes quarterly 
(that is to fay) at the feaft of fi^r, the nativity of Saint JoA^ 
the Baptifti tlie feaft of Snnt Mkbad the Archangel, and the 
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1782. nativity of our Lord God, by even portions. Item^ That every 
^"'v'^ houfeholder, paying ten {hillings rent or above, ihbuld for himfelf 
Rank q,. herfclf bc di^barged of their four offering days. 5 but his wife, 
PicK^N. children, fervant, or other of their family, taking their rights of 
the church at Eafter^ fhali pay two-pence for their four ofTeriog 
days yearly* Provided always, and it was enaded by the authori^ 
ty aforefaid, that ifanyhoufeor houfes, which had been or here- 
after (hould be let for ten (hillings rent by year, or more, been or 
had at any time within eight years lail paft, or hereafter (hould 
be, divided and leafed into fmall parcels or members, yielding leis 
yearly rent than ten (hillings by year, that then the owner or 
owners, if he or they dwell in any part of fuch houfe, or elfe the 
principal lefTee or lefTees, if the owner or owners do not dwell ia 
fome part of the fame, (hould from thenceforth pay fof his or their 
tithes after fuch rate of rent as the fame houfe had been accuftomed 
to be let for, before fuch divifion or dividing into parts and mem- 
bers ; and the under-farmer and farmers^ ledee and le(rees, to be 
difcharged of all tithes for fuch fmall parcels, parts, or members, 
rented at lefs yearly rent than ten (hillings by year, without 
fraud or covin, paying two-pence a year, yearly for their four 
offering days. Provided always, and it was enadcd by the au«« 
thority aforefaid, that for fuch gardens as pertain not to any 
manfion houfe, and which any perfon or perfons did hold or 
(hould hold in his or their hands for pleafure, or to his own ufe, 
that there the perfon fo holding the fame, (hould not by virtue of 
^ this adl pay any tithe for the fame : but if any perfon or perfons, 
which, did hold or fhould hold any fuch garden containing half an 
acre or more, did or (hould malce any yearly profit thereof by way 
of fale, that then he or they (hould pay tithes for the fame, after 
fuch rate of his rent as was therein firft above fpecified. Provid- 
ed alfo, that if any fuch gardens, then being of the quantity of half 
an acre or more, be thereafter by fraud or covin divided into any 
lefs quantity or quantities^ then to pay ti-thes according to the rtte^ 
abovefaid* And it was further ena&ed by the authority aforefaid^ 
that if any ,variancc> controverfy, or (Irife, did or (hould there- 
aftec rife in'the faid city for non-payment of any tithes, or if any* 
variance or doubt arifc qpon the true knowledge or divifion of an/ 
rent or tithes,, within the liberties of the faid city, or of any ex-, 
tent or afifefffhent thereof, (b that by any oolour or mean, any 
houfe or.houdbs^ or:. other things before mentioned within the 
faid city, ihouid efcape without rating or aiTcfifment, or otherwife 
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be difchargcd, or if any doubt arifc upon any oth^r thing contain* 178a. 
cd within this bill or adt, that then, upon complaint made by the *--v!*** 
party grieved to the mayor of the city of Coventry for the time Ranm 
being, the faid mayor, by the advice of the council of the faid city, p^^J^-^"*^ 
ihould call the faid parties before him, and make a final end in 
the fame, virith cofts to be awarded at the difcretion of the faid 
mayor and his aflifHbits, according to the intent and purpofe of 
thatprefcnt a£t ; and, if the faid mayor made not an end thereof 
within one month next after complaint to him. made, or if any 
of the faid parties found themfelves grieved, that then the Lord 
Chancellor of England for the time being, upon complaint to 
him made, calling unto him the two Chief Judices for the time 
being, (hould make final order in the fame caufe or caufes, as to 
him and them (hould feem meet, and ihould award fuch cofts as 
to him and them fliould be thought convenient* Provided always, 
that if any perfon or perfons take any tenement for alefs rent than 
it had been accuftomed to be let for, by reafon of any great ruin, 
decay, burning, or fuch like occafions or misfortunes, that then 
fuch perfon or perfons, his executors and afligns, (hould pay 
tithes only after the rate of the rent referved in his or their leafe, 
and none otherwife, as long as the fame leafe ihould endure. 

That in and by a certain adt of parliament, pafled in the 19th 
year of the reign of our Sovereign lord the now King, intitled 
•' An a(5t for the better providing of a maintenance for the vicar 
of the pariih of the Ho/y Trinity in the city of Coventry,'* reciting. 
That whereas in the city of Coventry, there were two pariihes 
and pari(h churches, one whereof was the pariih and vicarage of 
Saint Michael, and the other thp pariih and vicarage of the Trini^ 
tyi and whereas the king's majeily in right of the crown of 
tbefe realms was patron of the faid vicarage of the Trinity, 
and the tithes and other vicarial profits and benefits did prin^ 
cipally arife from rates or aiTeiTmeiits made by virtue of an aA 
paiTed ia the fourth and fifth year of the reign of King Philip 
and Queen Mary, intitled. An ad Jor the payment of tithes in 
the city of Coventry ^ and whereas in procefs of time, the. rates, 
and aifeiTments made under or ' by virtue of the iaid adl, had 
been much diminiihed from their true value, and differences 
and fuits had arifen and taken place between the vicar and the 
inhabitants, "^relative to the faid rates and afTeflmentsi wherefore, 
in order to put an end to fuch controverfies, and that an income 
xqi^ht be provided in future, fuifioicnt for the nuuntenatice.of the 
vicar of the faid pariih of the Trinity^ tq he in lieu of all tithes and 
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1782^ other ecclefiaftical dues within thofe ptrts of the £iid pari(h, which 
^»^^r^ lay within the faid city of Coventry ^ and foburbs thereof, except 
Ran IV fttch endowments, bequefts and ftipends, as had been theretofore, or 
wtr/us fboiild be thereafter beftowed upon the vicar of the faid parifh, and 
^^^^* alfo except furplice fees, it was enacted i that the faid ad:» pafied 
in the fourth and fifth year of the reign of King Philip and Queen 
Mary^ intitled An zdi for the payment of tithes in the city of Co^ 
ventry^ (hould (o far as the fame related to the pari(b and vicarage 
of the Trinity in the city of Coventry and the fuburbs thereof I^^ 
and the fame was thereby declared to be, repealed. And by the 
iaid laft mentioned adt of parliament it was further enaded, that, 
within thirty days after the paffing of that ad, and in Rafter week 
in every year afterwards, one rate or aiTefiment Ihould be made, 
laid and aflefled by afleflbrs, to be named and appointed as therein 
after was mentioned, to be in lieu of tithes, and all rates, aiTeff* 
ments, or other ecclejiaftical dues and payments, claimed by the 
vicar of the faid pariih or vicarage, under or by virtue of the faid 
a£t pafled in the fourth and fifth year of the reign of King PbUip 
and Queen Mary (Eafter offerings and furplice fees excepted) up-* 
on all and every perfon and perfons, who did or fhould inhabit, 
hold or occupy any houfe, garden ground, or orchard for fale, 
ihop, warehoufe, dyehoufe, malthoufe, brewhoufe, kilnhoufe, 
or workhoufe, yard, barn, ftable, ihed, cellar, vault, or other 
tenement, by wbatfoever name or deicription the fame might be 
known, of the yearly value of twenty (hillings or upwards, within 
thofe parts of the faid pari/h of the Trinity^ which lay within the 
faid city of Coventry and fuburbs thereof: which rate or afiefif- 
ment (hould be coileded quarterly, and made and laid to raife one 
(hilling in the pound per anhum^ and no more, upon all and every 
fuch premifes rcfpedlively, according to the yearly value thereof. 
Provided, that no fuch rate or afifeffinent (hould be laid upon any 
dwelling houfe only, the annual rent or value whereof (hould be 
under fix pounds. 

That the faid tithes, fo fettled by the faid aa of parliament of 
the fourth and fifth of King Philip and Queen Mary^ to be paid 
to the vicar of the pari(h of the Trinity in the faid city 
of Coventry as beforementioned, were never rated to the poors 
rate for the faid pari(b« 

That by a rate or afieflVnent for the necefiOu-y relief of the poor 
of the faid pai:i(h of the Holy Trinity ^ on the third day of Novem^ 
ber^ lathe year cxf ow Lord one tbouland feven hundred and eighty, 
the fitid Jafipb Rannf dcrk> as vicar of the £gAd pftriih, was- rated 

for 
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tot bis titlies in the faid ptrift, due and payable by virtoe 6f the 1782* 
faid z&f at the fom of 7 A iox«; and that foch rate or aficflment wvhii 
tras afterwards at the next general qaarter ieffions of the peace» Kann 
held in and for the (aid city of Coventry, on the eight day of y^- f7c^ 
nuarj in the year of our Lord one thoufand feven hundred and 
eighty- one, upon the appeal of him the faid Jofepb Rann there* 
frooi^ duly confirmed. 

That the faid Thomas Pickin and Samuel Vale^ fo being fuch 
juftices of the peace, and of the quorum as aforefaid, on, &c. duly 
fummoned the faid Jofepb Rann to appear before them^ &c. 

That the faid "Jofepb Rann did not appear according to the exi-i ' 
genoe of the faid fummons ; and that thereupon the faid Thomas 
Pkkin and Samuel Fale, fo being fach ju dices of the peace, and 
cf the quorum as aforefaid, on, &c. duly iflued their warrant, &c. 
directed to the churchwardens and overfeers of the faid parifli ta 
make ^iftrefs of the goods and chattels of the faid Jofepb Rann, 
&c. 

That John Whitnoell and Richard Mullis, as overfeers as afore- 
faid, and the faid Samuel Johnfon, as conftable and their affiftant, by 
virtue of, and in obedience to, and executing that warrant, on^ &c« 
ieized and took the goods and chattels of the faid Jofepb Rann^ 
fee. But, whether upon the whole matter aforefaid, the faid 
Thomas Pickin, &c. are guilty of the trefpafs, &c. or not, thtf 
yurors, bcc. pray tho advice and confideration of the court here, 
and if upon the wbole of the matter above, &c. it {hall feem to 
the court here, that the faid Thomas Pickin, &c. are guilty, &c. 
then the faid jurors upon their faid oath fay, that the faid nomas 
Pickin, 6cc, are guilty of the trefpafs, &c. and they aflefs tho 
damage of the faid Jofepb Rann, &c. over and above his cofls and 
^barges, by him laid out about bis futt in this behalf, to one 
ihilltng, and for thofe cofts and charges to forty (hillings ; but if 
upon the faid whole matter above, &c« it (hall feem to the court 
here^ that the faid Thomas Pickin, &c. are not guilty of the tref- 
pafSi &c. then the Aiid jurors upon their faid oath iay, that the 
itid Thomas Pickin, 6tc. are not guilty of the trefpa6 within com-^ 
plained of: Therefore, &c. 

Balguy for the plaintiff infifted, that, a cafe having come a few 
years fince from another parifb in the fame city, which appeared 
to him to be exadly the fame as the prefent, it was incumbent 
on the other fide to diftinguiQi them : that the principle of that 

determination^ 
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1782. determination, [tf] the King v. Toms , was; that the fund which 
^-'"^^■^ was originally eftablilhcd for the maintenance of the incumbents 
Ranw of thcfe livings, not having been at firft fubjcdled to parochial 
Pi*cKnf. taxation^ that which has now been fubftituted, ought not, with- 
out an exprefs agreement, to be received in any other way, or fub-^ 
jedl to any other burthens. 

Dayrell iov the defendant infifted, that, whatever elfe might 
have been faid by the court. Lord Mansfield had then faid, that 
the words in the claufe of the z& refpedling the other pariHi, which 
gave an option to the pariih officers to raife 280/. annually, aad 
pay it, clear of all parochial^ &c. taxes and charges, to the vicar 
in full fatisfaftion of all his claims, was decifive; as it was clear 
frpm thence, that it mud have been the intent both of the parties 
and the legiflature, that hefhould haveatleafl that fum, free from 
every poflible deduction : that this was the ground of the determi- 
nation in that cafe ; but that the prefent did not afiord any fuch 
argument, as this a6t did not contain any fuch provifion. 

Taking the cafe therefore independent of any contracfl between 
the parties fandtioned by the legiflature, and as it mud ftand under 
the general law, heinfided, that there could be no doubt but that 
tithes were a proper fubjcft of the poors rate; and that they were 
cxprefsly declared to be fo by flat. [^] 43 Eliz. : that, as to the fup- 
pofed principle of thedecifion of the King v. Toms, it mufl have 
been a miflake ; as the new flatute enads, that the affcflments 
thereby diredled fhall be in lieu and full Mfc targe of all Eajler offer-- 
sngs, tithes and other ecclejiaftical demands ijohatfoever :- and confe- 
quently that tithes mufl formerly have been part of the mainte- 
nance of vicars in the pariflies of Coventry : that, fhould it be con- 
tended that this was now not fo much a payment in lieu of tithes 
as in the nature of rent, he infifled that there was no idea of rent 
throughout the a<ft : that tithes, whether by prefcription, cuftom 
or ad: of parliament, are equally rateable to the poor: that, if they 
are tithes, it is not the manner in whi(:h they are made payable, 
that can make any difference :. and that, in the cafe of [c]Lowndes v. 
Home and Others, it was fettled, that the nature and qualities. of 
this property are in no degree affedted by the mode in which it is 
received, and that a fum of money, paid by the owners of land 
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voder an inclofiog'ad in lieu of tithes^ is liable to the poors rate» I782« 
and is not a rent. 

That whether tithes are payable in kind, or, as thefe are, by way 
of modus, it is the fame thing : that it has been decided in the cafe 
of [a] the King v« the Inhabitants oi Lambeth ; that, in the cafe of 
a modus or compofition, the parfon is chargeable as occupier, and 
that the receipt of a fuih of money in lieu of tithe, is in law a re- 
ceipt of the tithe.: that it has been adjudged in [^] Dr. Graunt^s 
cafe^ that by cujiom tithes are payable for houfes : that of courie 
there could here, under the a£i of parliament^ be no difficulty up- 
on that fubjed : . and that in the cafe of [c] the King v. Skingle 
tithes are adjudged to be a tenement, and as fuch rateable. 

Balguy in reply contended, that the diflindtion between this 
cafe and that of Thorns was only, that in the prefent there is no 
fum exprefsly ftipulated between the parties, and from which a 
conftrudlive exemption, from what might in general be a ftriifl le« 
gal claim, could arife on behalf of the vicar ; but that here he was 
clearly exempt by the plain conftru(flion and nature of this contra^, 
. which annihilated every poflible claim, that either might have had 
upon the other, fuch only excepted as appeared in exprefs terms up- 
on the face of the treaty : that the court had certainly faid in T!oms'% 
cafe, that this was not fo much a payment in lieu of tithe as in the 
nature of rent : and that to call it tithe was, upon the letter of the 
z&.^ to aifume the whole of the argument. 

Buller, J. What fay you to the preamble of the ad ? [d] 

The court took time to confider; and the next day Balguy (and 

\ Rous who had attended the Committee of the Houfe of Commons 

upon this bill) ftated to the court ; that in the progrefs of the aA^ 

i the parties came to an agreement, that the plaintiff (hould have 

[ one (hilling in the pound i but, as it did not appear there was any 

agreement that the produce of this alTeffment (hould be reftrided 

toany certain fum, as in the other cafe, and as there was nothing 

fuggeded on either fide as to exemption from the poor rate, the 

•court paid little attention to this fadt. 

And now Lord Mansfield delivered the judgment of the court. ^*'"g''^* 

This adt does not enable the parifh to pay the vicar a grofs fum, •^**' 
clear of all dedudtions^ whenever the tithes, fettled by the adt, ex* 
cecd a given amount ; as was the cafe in the King v. "Toms. There 

a\ Tr. 8G. I. i Str, J25. 
y\ Miah. II Jac. i« 11 Co. t6« 
'c\ Tr. 4G. I. I Str. 100. 
V] 4&5Ph.&M. 
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IB therefore a diftindion betvreea the two atiks : htvi (here is ao€ltw' 
emption from parochial burthens^ how fmall foever tb? Aim« 

Poftca to defendant. 

Rex V. Inhabitants of Henfingham* 



TW O Jufticcs by an order remove Bridget GiB/on and her 
child from the town(hip of Wbitebaven in the parifli o^ 
Saint Bees in the county of Cumberland to the townfliip of //^«- 
Jingham in the fame pari(h and county. The feflions on appeal 
cobfirm the order, and ftate the following cafe: 

That the pauper, Bridget Gib/on^ widow, on the 6th "January 
177?, married Andrew Gamble at Wbitebaven^ who ihortly aftcr- 



A (ervice en- 
tered upon 
in a fecond 
year, while 
in a capacity 
to acquire a 
fettlement, 

though with- wards went on a voyage to feai and at Martinmas following (he 
contS'^Md ^^^ brought- to-bed of a daughter by her faid huftand. 
refcrabiconiy On the 24th of February then next, the pauper Bridget^ her 
co*tr^^a"^*^ faid hufband and child being living, was hired by Mrs; Benn^ 
teredinto ' vvifc of Ant bony Benn, Efquire, of Henjingbam, to nurfe her 
when not in child for two fliilHogs and fix-pence per week wages, fo long as 
LqSeaVt! ^^^ ^y^^^ ^ould remain at the bread : that (he nurfed Mrs. 
tiement.wiii, Benn's child and continued in her fervice at Hcnfmgbam on faid 
id^Vc^^V contraft and wages till Wbitfuntide 177^9 during which time her 
tiei^nt,*even ^^*^^ ^7 ^^^ ^^^^ Andrew Gamble died. 
thoufh fuch That at Wbitfuntide 1774, the faid Andrew Gamble being then 




ich 

- wages tnan 1 ever bctore gave a nurfery-maid :" and 

fervice^or the pauper agreed thereto, and continued in confequence of this 
newcontraa contrad with Mrs. £f»ff till ^i6///2/xi/i^^ 1775 ; but about nine 
weeks before the expiration of that year, by reafon of ficknefs in 
fome of Mrs. Benn*s family at Henfingbam, Mrs. Benn's family and 
alfo the pauper removed to ff'bitebaven, and flayed there till within 
ten days of the expiration of the term 1 and then the family and ' 
the pauper returned to Henjingbam, and the pauper there continued" 
till WbitJUntide 1775 : and the pauper without any other contrad or 
converfation whatfoever continued another year at ^v%4Benn^i 
were not, to (to wit) till Wbitfuntide 1776: but the pauper fays, (he conlidered' 
dxTt\«huf. ^^^^^^^ ^^ liberty at any time, if her hufcand (hould return. 
band was In Auguft 1 775 the pauper received a letter from an inn-keeper 

U)minYork* at Xi/wr/W informing her of her , hufband's death 00 tljc midv 



was entered 
into. 

In the firft in. 
fiance it is 
enough to 
ihew a wo- 
man^s iettle* 
xnent before 
marriage : 
and, if it 



formation of a nature too loofe and general, to make an inquiry after him there neoeffiuj. 
. 3 



die 
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die pafTage from Guinea^ which letter is burnt; and on receipt of 1782. 
faid letter, her maftcr, at her requeft, wrote to his friend at L/- ^-^v^ 
ver pool ^iltlttt and dirediion in thefe words : Rsx 

Dear Sir, inhrbi^aatsof 

At the requeft of Bridget Campbell, a fervant in my houfe, I Heksing- 
take the liberty of writing to you concerning fome wages due to her «am. 
late hufband, yindrew Campbell, a feaman, who belonged to the 
(hip, Violet, in the African trade ; which fhip arrived at Liverpool 
on the firft inftant, and brought an account, that Campbell died on 
the tenth of ^^r/71aft: his wages were thirty (hillings a month, 
but his wifef'does not know how many months are due, or whc- 
thcr he had taken up any part of them or not. 

If you can make it convenient to inquire into this matter I 
fhall be much obliged to you for your afliftance, and will take 
care to have the neceffary requiiites performed, for enabling you 
to recciv* the money^ 

I am, 6cc« 

ANTONIO B'ENN. 
Henjingbam, 
jtb September 1775. 

To Mr. Allan Pear/on, Merchant, 
Liverpool. 

And (he received her hufband's wages in purfuance of the faid 
letter; but his death, or the time it happened, does not otherwife 
appear. 

On the 2d o( December 1777 ^^^ pauper was married to her 
late hufband, William Gib/on, who in his life-time told the pauper, 
he was born in TorkJhire\ but, where his fettlement was, he knew 
not : that the pauper had by the faid William Gibfon, her fon 
IVilliam Gib/on, the other pauper, lawfully born zX, Whitehaven. 

It appearing to this court, that the place of her laft hufband's 
fettlement is not known, and that the pauper hath gained a fettle-* 
ment in Henfingbam by a years fervice with Mr. Benn, fubfequent^^^^Jf^f"^^^ 
to the death of Campbell, her firft hufband, the feffions doth there- '^"•''"^ ''^* 
fore confirm the order, fubjeft to the opinion of the honourable 
court of King's Bench. 

Wallace Ihewed caufe in fupport of thefe orders; and infifted, 
that a new fervice having commenced at Wbitfuntide 1775, a period 
at which the pauper was in a capacity to acquire a fettlement by 

' £ e hiring 
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1782. hiring and fcrvice, her firfl huiband and child being then dead, 

vv"^ (he had, by compleating that fervice at Henfingbami acquired a fet- 

Rex tlemcnt there: that, upon proof of this fettlement gained by her 

liihrbitantsof ^" ^^^ °^" '''g^^ ^^ bccamc incumbent upon that parifh to Qcitvft 

Hensing- fome derivative or fubfequent fettlement : that, till fuch proof 

HAM. ^as made, the fettlement that appeared muft be taken to be her 

legal fettlement; and confequently, that (he had properly been 

adjudged an inhabitant of Henjingbam^ 

Wilfon^ J., in fupport of the rule to quafh thefe orders, ftatcd 
this to be a new cafe : that the queflion was, whether the pau- 
per's continuance throughout a compleat new year without any 
new agreement, at a time when (he was capable, though (he did. 
not then know it, of making fuch contradl as would in point of 
law give a fettlement, in a fervice, the original contradl refpcding 
which had been made while fhe was under an incapacity of ac- 
quiring a fettlement by fuch contrad, could legally be fo conncdl- 
ed with fuch former contra<ft, as by a reference to it to be con- 
fidered a contract at all P And he contended, that, as far as it 
was a contradl, which could be by relation only, it referred it- 
fclf to an original, from whence it was imppflil?le that a fettle- 
' ment could be derived : that, if it muft neceflarily be taken as 
a branch of the contract of 177,5* it could i)Ot have any other 
fruit than fuch as would fpring from thence : and that fubfequent 
events, not in the contemplation of either of the parties to this 
conftruifcivc contradt at the time, and which if then known, might 
have prevented the miftrefs from fuffering a continuance of the 
fervice, ought not to eftablifti rights and produce confequences, 
as the fruit of fuch contrad ; when no fuch rights or confcquences 
could poffibly exift in the minds of cither of the parties at the 
time the contraft was entered into. 

, But the court intimating an opinion that this jnight very well be, 
contidered as a new and independent contradt ; and that, in favour 
of fettlements,' it would be enough, if at the time of making the' 
. contradt the party was, in point of fadt, whatever might be in con- 
templation, capable \a\ of acquiring a fettlement, 

Wilfon^ without infifting much upon the point, reforted to his 
fecond ground of objedlion : which was, that, though the pauper, 
while unmarried, might have gained a fettlement at Henjingbam, 



[a] To this point fee the cafe of Rex v. Inhabitants of St. G/7«'j Rtading, Tr, i8 G. 3. 
1778, Ante, p. 54. 

before 
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before her fettlement could be, adjudged to be there, it ought to 1782. 
have been proved, that due diligence had been ufed by the parifh ^^^v^i^ 
of Whitehaven to difcove.r the fettlement of her hulband : that at - Rbk 
leaft, after what the hu(band had related of his birth in Tork-- inh^bkantsof 
Jhire^ fomc enquiry ought [a\ to have been made there ; and that Hensino. 
otherwife there could not corredly be an adjudication, that this "*«• 
was the place of her laft legal fettlement. 

Lord Mansfield. Nobody has found a later. *' Born in 
Yorkjhire' affords about as much of certainty as '• born in England'\ 
it is not a defcription fufficiently precife to furnifli a clew for in- 
veftigation. If the hufband's fettlement does not appear, it is the 
fame thing as if he had none : and then this is the woman's fet- 
tlement. It is the party that alleges (he has another fettlement, 
that muft fhew where it is. The feffions have done right. A 
cafe was made to charge the parifb of Henjingham, and they have 
not difcharged themfelvcs : which if they could, upon proof of 
the firft fettlement, they ought to have done. 

Willes^ AJhburJi^ and Buller^ Juftices, concurring. 

Rule difcharged and 
Both orders affirmed. 



[a] Vide Rex v. Inhabitants of Ryton. H. iR G. 3. 1778, ante, p. 39. Rex «v. Inhabi- 
tants of ^Woodsford, H. 23 G. 3. 1783. poft. and Rex 'w. Inhabitants pi Edifore or Hcd- 
for. M.24.G. 3. 1783. poft. 



Rex V. Inhabitants of Tarrant Launcefton. Saturday, 

June l^ib. 

TWO Juftices by an order remove Thomas Hatcher^ Sarah The furren- 
his wife, and their four children, from the parilh of Tar^ feafefwMch'* 
rant Launcejion in the county of Z)^r/?/ to the parifti of Aftfr;/i«// had been ma- 
in the fame county. The feffions on appeal adjudged the fettle- ny^JP^!'" 
ment to be in Tarrant Launcejion^ quaflied the order, and Aated Ind thTtak. 

the following cafe : ' ing of a new 

Th^t John Hatcher, father of Thomas Hatcher, the pauper, ""^^^jj^^^^^ 
was born in the pafifh of Marnbull in the faid Qounty of Dorfet i whMn ^he 
from whence he was bound an apprentice to one Thomas Clench oi ^^^^^^^Z^^ 
the parifti of Stower Paine in the faid county, and fervcd his ap^ fnd wS'not 
prenticeftiip with his faid mafter in the faid parifti of iS/i^uw prevcpt afet- 
Paine — Th;it afterwards in the year 1742, the faid John Hatcher }^^^^^''^ be 

E^ ' ' ^ • t i"g acquired 

e 2 intermarried byreiidence. 
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1252. intermarried with one Mary Ham of the parifli of Marnbtdl^ 
^-'v-^ daughter oi Edith Ham of the faid parifli. That the faid Edith 
^^^ Hamy at the time of the marriage of her faid daughter with the 
Inhabitantsof f^^^ ^ohn Hatcher^ was poflefied of a certain ancient cottage or 
• Tarrant dwclllng-houfc in the faid parifli o{ MarnhuiU called Mud's Plot, 
Launces- ^j^j^ jjjg out-houfes, garden and. appurtenances, for a ter;n of 99 
years, determinable on three lives. — That, immediately upon the 
faid marriage, the faid Edith Ham gave her daughter and the faid 
yohn Hatcher an abiding in the faid cottage ; fliortly after which 
the faid Edith Ham built a tenement adjoining thereto, and rcfid- 
ed partly in the one and partly in the other of the faid tene- 
ments, till the time of her death in the year 1750— The faid John 
Hatcher and Mary his wife occupied the faid original cottage dur- 
ing the whole of the faid time; but there was no gift or convey- 
ance of the fame made by the faid Edith to the faid John Hatcher 
—That the faid Edith Ham had befides her faid daughter, one ion, 
called William Ham. — That previous to her death, (he faid, fhe 
meant to give a houfe to each of her faid children, and if cither 
of them chofe, on her death, to buy the other part, he would 
then have the whole. The faid Edith Ham died inteftatc, and 
no letters of adminiftration of her goods and chattels were taken 
out.— That upon the death of the faid Edith Ham^ J^^^^ Hatcher 
and Mary his wife continued in the occupation of the faid origi- 
nal cottage ; and the faid William Ham took pofleffioa of tlie faid 
new tenement. — That in the year 1755 ^^^ ^^^^ J^^ Hatcher 
purchafed the faid new built tenement of his brother-in-law, the 
faid William Ham^ for the fum of four guineas ; and on the 5th day 
oi February in the fame year furrendered the old leafe of the faid 
cottage, called Mud's Plot, with the out-houfes garden and appur- 
tenances to Mary Hujfey^ the lady of the manor j who, in confidera- 
tion theieof and alfo in confideration of the fum of thirty (hillings, 
granted unto the faid John Hatcher^ his executors, adminiftrato.rs, 
afid affignSj^all the faid ancient cottage or dwelling-'houfe with the 
garden and appurtenances thereto belonging, called Mud's Plot, and 
afmall piece of ground taken out of the wafte adjoining, and for ten 
years part inclofed as a garden, for the term of 99 years determin- 
able on three lives, at the yearly rent of 2s. 6d. per annum. — That 
by the faid renewed leafe it was declared, that the faid executors 
or adminiftrators of the faid John Hatcher (hould hold the faid 
premifes after the death of the faid John Hatcher, in truft for faid 
Mary, his wife, if flie furvivcd him, during the then remainder. 
2 of 
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ofthefaid Icafc; and after both their deaths for the benefit of 1782. 
their fon, yoin, in cafe he fliould furvive his faid father and mo- ^-^v*^ 
ther.—- That the faid Join Hatcher, the pauper's father, conti* Rbx 
pued in the pofleffion of the faid original cottage from the time inh^hantsof 
of the death of the faid EJilb Ham in 175:^, and from the time Tarrant ' 
of the renewal of the faid leafe to the time of his death, which Launces- 
happened in 1767 : after which the faid Mary Hatcher, his wi- 
dow, continued in the pofleffion of the faid premifes till the year 
1 771 ; when (he conveyed the fame to her fpn, "John Hatcher.-^ 
That the faid pauper, Hbomas Hatcher ^ continued to live with Settlement in 
his mother as part of her family for near a twelvemonth after the MarnhuU. 
death of the faid "John Hatcher^ his father. 

Hovortb and Bond N. (hewed caufe in fupport of the order of 
feffions; and contended, that, this being merely the cafe of pof- 
feffion by one of the next pf kin without adminiAration take^ out^ 
Tio right became veiled in the pauper's father, and no fettlement 
could be acquired by his refidence upon the premifes at Mam-^ 
hull: that the law had been fo fettled in the cafe of {a"] the King 
y. the inhabitants of Widworthy : and that this principle had been 
carried ftill farther in a late cafe, that of [h] the King v. the in* 
habitants of North Curry ; in which it was decided, that, without 
adminiflration, a perfon folely entitled to it, but in whom the 
jvhole intereft docs not veft for his own ufe, cannot by refidence 
acquire a fettlement : that it was true, that it had been determin- 
ed in the cafe of [c\ the King v. the inhabitants of Cold AJhton, 
that poflxflion, under an equitable title and without adminidra- 
tion, for twenty years would give a fettlement : that to be fure 
in the prefent cafe there had been a pofiTcflicn altogether for a 
much greater length of time, but that the cafes were very diftin- 
guifhable; that the continuation of the pofTcflion here had been 
broken at different periods, and had during the principal part of 
the time been of a charaAer, that could not legally convey the 
right in gueftion : that till 1750 it was merely permiffive ; and 
that from the year 1755, when the furrender of the old leafe 
was made, a new title commenced under a purchafe of a lefs va^ 
lue than thirty pounds : fo that there could only be an interval . 
of five years, during which the pauper's father held under any 



[/>] Tr. ]o & II G. 2. 1737. Burr. Scttl. Caf. 109, 

\h\ ?vl. 22 G. 3. 1781. Anie, p. 137. 

\i\ H. 31 G. 2. 1758. Burr. Settl. Caf, 444* 

fucn 



212 Trinity Term 22 Geo. 3; 

1782. fuch equitable title as in the cafe cited, or under any fuch title 

^-^v"^ as could give a legal capacity of acquiring a fettlement : and con- 

Rex fequentiy, that an enjoyment, whatever its duration might be, un- 

■\ 'ver/us der a purchafe, the confideration for which was not of the 

Tar^aTt an^ount required by ftat. 9 G., [a] gave no fettlement. 

Lajjnces- Bearcroft and Cowper H. were in fapport of the rule to quadi 
'^^^' the order of feffions : and Bearcroft contended, that, though no 
intereft paffed by the ** abiding" given to the pauper's father, 
he had yet in right of his wife plainly a derivative title from her 
mother in the cottages and land, -fufficient to entitle him upon 
forty days refidcnce to a fettlement; that it is not neceflary that 
a legal intereH: (hould pafs : that no perfon but her two children 
were entitled to the legal eftate : that an adminiftrator could only 
have holden as a truftee for them : that they had made a parti- 
tion in conformity both with the law and the declared wifhes of 
their mother : that, at common law, parceners might make 
partition by parole, and that, as they took no frefti eftate, this 
right was not controulcd by the ftatute of frauds : and confe- 
quently, that his fettlement.- fo acquired, had been communicated 
to his fdn, the pauper, 

.He alfo inlifted, that the pauper had a derivative title to a fet- 
tlement from his mother: that the leafc of 1755 ^^ ^^^ pauper's 
father contained a claufe, making a provifion for his wife and 
giving her an eflate for life in the prcmiffes : that this muft be 
tarkei} in the nature of a marriage fettlement; and that, as (he fur- 
vivcd him, and her fon, the pauper rcfided there with her above 
forty days as part of her family, he thereby gained a fettlement. 

He inlifted that at any rate an enjoyment, which would have 
given a title in ejedtment, could not fail of giving a fettlement : 
that indeed it was faid, that this enjoyment had been under a 
new purchafe of an infufficient valu^; but that, if he had a life 
interell [^] in it at the time, no enlargement of that interefl, 
how fmaU foever the confideration, could make^his title worfc : 
and at the time of this purchafe he had fuch a title as well as the 
pofTeffion. 



[a] c. 7. f.5. 

[^] It feems to arife by neceiTory inference, though it is not cxprcfsly fo ftated, that 
at leaft one of the lives under the okl leafe muft have been in being at the time of the 
furrender and renewal ; for the cafe ftates, that he gave four guineas to Jiis brother for 
his incereil in the half of that, a renewal of the whole of which he obtained a very ihort 
time vaftcrwardi for the coniideracion of thirty fliillings. 

Lord 
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Lord Mansfield^ (ftopping Cowper H,) 1782. 

This was not a purchafe within the meaning of the ftatute vo^ 
9 G, I.; but only a furrender of the old leafe and getting. a ne\y ^^^ 
one, paying the fine. InhlT^tsof 

Willesj J. After /uch a length of poflcflion, the cafe of the Tarrant 
King V. C(?/^ AJhton is in point. ^^^''''^''"" 

AJhburJl and Buller, Juftices, concurring, 

Rule abfolute, 
Order of feflions qua(hcd, and 
Order of two j^ftic^s afHrnaed, 

Rex V. Inhabitants of St. Peter and St. Paul in Bath. ^^^^rdaj. 

^ June i^tb. 

TWO juftices, by an order, remove William Hill fvom the ^^^ ^^^^ 
i^2Lv\Q[i oi Lyncomie and JVidcombein the county of iS^/w^r/?/ Uruaion of 
to the parifti of St, Peter and St. Paul in the city of Bath in the the certificate 
fame county ; to which pari(h they adjudged him likely to becomfi ftrained^bythe 
chargeable^ The feflions on appeal confirm the order, and ftate preamble; 
the following cafe : SlTliuTair^^ 

The parifliioners of the pariflj of St. Peter and PauU in con- and defcrip^ 
junSion with the parifliioners of the parifli of St. "James in the ticnsof poor. 
city of Bath, fometime iince purchafed a piece of ground fituate ^ j^^e'^ fet^^^^^^ 
in the parifh oi Lyncotnbe and Widcombe^ and built thereon a houfe ment of baf. 
for tbe reception and maintenance of the poor of the feveral *v^^^.5j^||^"'^ 
pariflies of St* Peter and Paul Bind St. James there. In September ^ork-houfes 
lafl, the pauper, William Hill^ being impotent and Unable to work, feem to be 
was, together with all the other paupers belonging to the faid ^^"f^7!hi? 
pari(h of St. Peter and Paul^ removed from that parifli to the faid panft, whofe 
new ere(Cted houfe in hyncmbe and Widcombe^ where he and the property they 
reft of the poor of that parifli have been ever fince maintained at of^tha^t"in^°^ 
the expence of the pari(h of St. Peter and Paul, znd without any which they 
charge to the faid parifli of Lyncombe and Widcombe. The faid are locally 
Hill, and all the other paupers, who went into the faid new built ^^"'^'^ ' 
houfe, carried with them certificates, dircded to the, faid parifli of 
Lyncombe and Widcombe, figned by^^be parifli officerB pf St- Peter 
and Paul, and allowed by two juftices of tHe peaice as, the ftatute 
direds, acknowledging the faid paupers to, be fettled inhabitants 
of the faid parifli of St. Peter and Paul, and which were delivered 
to one of the officers of the parifli of Lyncombe and Widcombe. 
Not withftanding the certificate of x\\t ^^xs^^tx,, William, Hill, the 

. parifli 
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1782, parlfli officers of Lyncomhe and Widcomhe obtained the order jn 
^-'v^ queftlon for his removal, though he had not been chargeable to 
Rex' their parifti. The feffions confirmed the order, &c, being of 
lnh:^'it!^n'tscf ^P'"^^"» ^^^^ ^^^ pauper was not the objedl of the certificate aft, 
St. Peter %c and confcquently not protefted by it. 

St Paul, Howorth^ Morris, and Franklin (hewed caufe in fupport of thefe 
The removal ordcfs. They ftatcd the queftion to be, whether it was compe- 
from L>n- tent to the inhabitants and officers, of two or more parishes unit- ^ 
to St. Peter's, ^^S Under \a] flat. 9 G. to purchafe workhoufes for the keepipg 
&c. wasiiie- and employing of their poor, to make fuch purchafes in any other 
s^: parifh, not a member of this union and confederacy ; and to fend 

their poor there without the confent of fuch other paridi ? They 
faid, that this was a point of very general concern, and a new 
queftion upon the law of fettlements 5 or rather a very novel and 
extraordinary attempt: and they infifted, that it was clear upon' 
every view of the fubjedJ, from every adl of the legiflature, and 
every authority in the books, that except in \ti] very particular' 
cafes, the poor Were meant to be maintained, and could only re- 
ceive rcUef, within their own parifhes : that it would not even be 
contended, that the ^^«^r^/ powers of relieving paupers were by 
any exprefs words of this a<5t enlarged : that, if no other pari(hes 
were mentioned, the particular extcnfion of thefe powers was 
naturally referable, and could only be referred, to fuch parishes, 
as had agreed to unite : and that this conftru<flion was fupported 
by every principle of public convenience, as well as by the genius 
and policy of the fettlement law. That, if the inhabitants of a 
pariQi were empowered to make fuch purchafes, and to convey 
their poor into any parifli not of the confederacy, nothing could 
prevent their tranfporting them, if they thought fit, to the moft 
diftant parifh in the county j and that, if any confideration were to 
be paid to the unfortunate objefls of thefe laws, it could not be 
denied, but that it was a hardlhip to remove them from the neigh- 
bourhood of every relation and friend : that, whatever may be 
thought of the cafe of the poor, an injury at any rate is fuftainecl 
by the pariflb, to whom they arc thus to be fent without any pre- 
vious knowledge or approbation: that, as an indid^ment would 
notlie for a nuifance, i>nlefs this remedy were open, unlefs they 
might remove them, they were altogether without remedy : that 



H c. 7. r. 4.' . •• ' * ■ ' * ' 

£^J As in the cafe of Rex v. Inhabitants of Henlingtong H. 17 G. 3. 1777. ante, p. 6. 

the 
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the injury was manifeft j for, if any onepstviQi is authorized without 1782. 
confcnt to fend into any other, a/I parifhcs muft be equally fo ; ^^nrw 
and all the pariihes in a great town may raifc their workhoufes, ^^^ 
bridewells, and hofpitals in the fame village, Suppofc a number inhabitamsof 
of the moft populous pariflies in London (hould fend their poor to St. Peter u 
Uampjlead^ would fuch a colony be very acceptable there ? WouW ^^' *'^"*- 
they add to the valu« or the protection of property ? Or would they 
in general improve either the health or the morals of a country vil- 
lage ? That there was a farther injury to which the parifti muft in- 
evitably befubje<9edj the maintenance of every illegitimate child, 
born in any of thefe poor-houfcs : and that this was fo obvious a mif- 
chief, that, as the adl had made no provision againfl it, it was evident 
that it could never have been the intention of the legiflature to 
veft in any number of pariflies a power of arbitrarily introducing 
into any others, the whole body of their poor, as inhabitants, to- 
gether with many of their confequential burthens. 

They alfo infifted, though this pauper had come into ihe parifl) 
under a certificate and had not been adtually chargeabk, that it 
was evident from the preamble of \a\ the certificate ad, that that 
ftatute could not warrant this extraordinary experiment : that the 
principle and objed of that ad was of a totally difFererit nature : 
that its firft aim was not to makeany provision for any pauper in any 
place ; but tofecure to them all an undifturbed refidence, where- 
ever they could provide for themfelves : that its policy was to 
hold out encouragement and protcdion, (which out of their own 
pariflies they had not before) to the induftrious poor, and enable 
them to carry their ftrength and fkill to the beft market : but 
that the prefent was exprefsly ftated not to be the cafe of a 
fkilful and able bodied perfon, who wanted employment 
and was capable of labour, but of a man impotent, and fent 
in fuch helplcfs ftate for the very purpofe of being provided 



\a\ Forafmuch as many poor pcrfons, chargeable to theparUh townfhip or place where they 
live sneerly for want of work, would in any other place where futticicnt employment is 
to be had, maintain themfelves and families without being burthenfome to any parifli 
townlbip or place, but not being able to give fuch fecurity ?s will or may be expedcd and 
required upon their coming to fettle themfelves in any other place, and the certificates 
that have been ufually given in fuch cafes having been of centimes conftrued into a no- 
tice in hand writing, they are for the moft part confined to live in their own parifhes, town- 
fhip or places, and not permitted to inhabit elfcwhere, though their labour is wanted in 
many other places, where the increafe of manufadlures would employ more hands &c. S & 9 
W. 3. c, 30. 

F f for; 
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1782. for : that it was impoflible therefore, that any conftru£tion could 
^-"v-*^ be imagined, that would extend the provifions of this adl, which 
Rex had throughout fo very different an afpeft, to the cafe of an 
WuTi'taiusof *"^P^^^*^^ pcrfon coming with all the poor of his parifli for the 
St. Petkr & fole purpofe of being maintained in another parifli, total ftrangers, 
Su Paul, ^pj altogether unconnected with them: [a] and that nothing could 
be more idle than to contend, that this conftrudlion would defeat 
the falutary purpofes of this adl ; as it was impoflible to raife a 
doubt upon the exirtence of thefe powers in the hands of the in- 
habitants of any number of paridies, that fhould agree to unite, , 
Lord Af^;7jy?^/^ (without hearing the other fide). 
To be furc it was a radical defedlin the fyftem of the poor laws, 
more efpecially in a commercial and manufadluring country, that 
the poor (hould be all confined to their refpcflive pariflies, Poflcffed 
ofindudry, vigour and ikill, a man who could not find work at 
home, was prohibited from fccking it abroad. The legiflature 
endeavoured to cure this evil by introducing certificates; under 
which the pauper is at liberty to go and refide wherever he 
pleafes. And the true principle is, to extend this protection to 
the utmoft latitude. There (hould be no clog, no rcftraint. But 
then the ad did not compel the granting of them. The want of 
workhoufcs was however foon felt as an inconvenience. They 
were not long after introduced by the legiflature ; and, if well re- 
gulated, a moll: defirablc mode of relief they are. They fupply 
comfort and accommodation for thofc who cannot work, and em- 
ployment for thofe who can. In many inftances, which have chan- 
ced to fall within my knowledge, particularly on the Midland cir- 
cuit, they have reduced the annual amount of the poor rates one 
half. But this benefit could not within itfelf be received by every 
feparate diftrid:; fer, where parifhes were fmall, the cxpence of the 
neceflary buildings was too heavy for them. This obftacle was 
forefeen by the legiflature and provided againft accordingly. 
Though fingle parifhes could only contrad for thefe buildings 



[a] Mr. Juftice Foiler appears to have inclined to this mode of reafoning in Rex v. the in- 
h.ibitiints of St, George^s Soiuhwark, and afterwards Rex v. the Inhabitants of St. Olave's 
Southwark: '* Foiler, J. very much doubted, (though he gave no abfolute opinion) 
whether a certificate, given for this particular furpo/e of admiffton into an bo/pit al for cure, 
could bf cciifidercd as a certificate' under that act ; which was made with a view to perfons 
coaiirif; oat of otic p:.ril':i into another, to get their livelihood by their work and labour,** H. 
21 G. 2. 17^3. husT. betil. Cale. 283. 

2 within 
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tirithin their own limits, yet, where two unite, no reftridlions were lySz. 
impofed, the power is general. It is obvious, that the workhoufe ^'^^r^^ 
of a fingle parifti muft be moft conveniently (ituated in that pari(h. ^^^ 
Upon a finDilar principle, where many pariflies were jointly con- inhMunucf 
cerned, the legiilature did not require that the building fliould be i>t. Peter & 
raifed in cither of the confederate parifhes; becaufc, in fuch cafe, S^« ^^ul, 
a fpot might be found ia fome other parirti more centrical and 
better accommodated to their general convenience, than any part of 
their united diftridt. The adl therefore authorifes the purchafe 
any where : and, when once the joint purchafe is made, wherever 
it be, it becomes apart of the local fyftem of each contra(fting pariHi ; 
and, if the poor will not go there, they are not intitled to relief. 
The fame narrow fpirit that has impeded the progrefs of this bene- 
ficial plan, now ftarts up again to limitthis power, andalmofl toover- 
throw the aft itfelf ; which was calculated ultimately to reduce ex- 
pence as well as promote induflry and encourage manufadlures, by 
employing all the poor under the eye of one mafter. But the ob- 
jeftion is not warranted by the certificate aft. Whatever might 
be the leading motive in pafling that ad:, that ftatute authorifes 
the whole body of the poor, of whatever denomination and with 
whatever objedt, to leave their own and remove into any other 
parilh ; provided they can obtain the protedion of a certificate. 
Contrary to the fpirit and policy of the adl and not obliged by the 
letter, the court will not make an exception of a cafe, which the 
ad itfelf has not excepted. The true policy is certainly to enlarge 
and not to narrow the diftrid, within which the poor are to be 
maintained. As to the objedion of its being an injury to pro-- 
perty, the introdudion of a numerous inhabitancy, by increafing 
the confumption of provifions, muft unavoidably add to the value 
of that land, the produce of which is by fuch a demand confumed. 
As to the poflibility of a few illegitimate children acquiring by 
birth a fettlement in the pari(h within which the workhoufe 
(lands, it is impoflible to forcfee every inconvenience ; and all that 
can be faid is, that Je minimis non curat lex. 
Bulicr, J. 
As to the laft difficulty raifed, I doubt whether the poor^ 
houfe, fo occupied and become in this manner the perpetual 
property of the united parillies, is not to this purpofe rather 
to be confidered as part of thofe parilhes to which it fo be- 
longs, than of the parith in wl)ich it is locally (ituated ; upon 

F f 2 .the 
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1782. the fame principle as that of many refolutions [a] in the cafe of 
*-^v^ fuch children born in gaols. 
R»^ Willes and AJhburJi^ Jufticcs, concurring, 

inhawtU R«»e abfolute and 

St. Peter & both Orders quaOied. 



St. Paul. 



[tf] 14 Car. 1638. Worceftcr Lent Affif. cor. Sir W. Jones, 2 Bulib-. 358. Rex v. 
the inhabitants of Luckington. Tr. 8 W. 3. 1695. Comb. 380. Parifh of Eliing agaioft 
the county gaol of Herefordihire. H. 2 G. 1715. i SeiT. Ca. 99. 



Saturday, RcX V. Pcdlcy. 

Junt X^tb. 

Arfonis an HT^HIS was an indidlment tried at the laft Spring feflions for 
injury only to |^ the county of the ciiy o( Br ijiol^ before Lord AJhiur ton, 

and muft'be The indidmcnt was for Arfon, and coniifted of (ixteen counts ; 



fo laid : but ^^q f^j of which charged the offence as at common law, the other 

*m»hsT under the ftatutc. 

crime, which The firft count ftated, that Jo/epJb George PedJey of the parifli 

/• \^''^To '" ^^ ^^* ^^^^^^^^ ^^ ^^^ ^^^y ^^ Brijlol and county of the fame city, 

babie^onfe-, labourer, on &c. felonioufly &c, did fet on fire and burn a cer- 

qucnces tain houfc of John Freeman, Efquire, William Lucy and John, 

^^^^f^^^l^-Gyles, there fituate, again ft the peace &c. 

felony'cnfucs 2d, That the hid Jofepb &c. after the firft day of June in 

(as where by ^j^g yg^j. ^f Q^f Lord onc thoufand feven hundred and tvventy- 

hl^own^^ ^° three felonioufly did &c, (as above ftaied) againft the form of 

houfe, he the ftatutc &c. 

nerhb^ur's) 3^- 'That the faid Jofepb &c. did felonioufly, &c. the dwell- 

he IS guilty iDg-houfe of him the faid Jofepb &c, "againft the peace &c. 

of felony. ^th. The fame was charged as an offence againft the ftatute. 

The 5th. count ftated the building to have been the out-houfe of 
the faid Jofepb^ and charged it as an offence at common law. 

The 6\h. ftated the building to have been the houfe ot the 
mayor, burgcfles and commonalty of the city of Brijlol, and 
charged it as an offence at common law. 

7th. The fame was charged as an offence againft the ftatute. 
8th. Count ftated, that the faid Jofepb &c. felonioufly, wil^ 
fully, and maliciouJU did fet Jire to and burn tbe Awelling'-boufe of 
bim tbe faid Jofeph ^c. with intent then and tbere felonioufly, 

wilfully^ 



r 
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nifilfulfy, andmalicioujly^ to fit on fire and burn the houfeofone Fran- 1782. 
cis Parry, there fituate^ and being near unto the faid dwelling-boufe ^'•v^ 
of him the faid Jofcph, Gfr. by reafon whereof the faid houfe of the Rex 
the faid Francis Parry then and there was fit on fire and burned. ^l^^iXrl 
Andfo the jurors aforefaid^ upon their oath aforefaid^ do fay^ that 
the /aid Joicph &c. then and there felonioufiy^ wilfully and maii^ 
cioujfy^ did fit on fire and burn the faid houfe of the faid Francis 
Parry, in manner and form aforefaid againft the peace ^ &c. 

The 9th. count no otherwife varied the charge in the lad count 
than by dating the building to have been the out* houfe of the 
faid Jofeph &c. 

loth. Count dated, that the faid ^^/i& &c. unlawfully, ma- 
licioufly, wilfully, and felonioully did fet fire to a certain houfe 
of the faid Francis Parry^ there fituate, againft the form of the 
fiatute, &c. and againft tht peace, &c. 

nth. Count ftated, that th^ (zidi Jofeph (zc. felonioufiy^ wiU 

Jiilly, and malicioufiy^ did fet fire to and burn the dwelling^houfe of 

bim the faid Jofeph George Pedley there fituate, with an intent 

then and there felonioufiy, wilfully^ and malicioufiy, to fet on fire and 

burn the houfe of Kichzrd Thomas Combe, Efquire, there fituate, 

and being near unto the faid dwelling- houfe of him the faid Jofeph 

George Pedley, by reafon whereof the faid houfe of the faid Richard 

Thomas Combe, then and there was fet on fire and burnt. And 

fo the jurors aforefaid, upon their oath aforefaid, do fay^ that the 

faid Jofeph George Pedley, then and there felonioufiy, wilfully^ 

and malicioufiy, did fit on fire and burn the faid houfe of the faid 

Richard Thomas Combe, in manner and form aforefaid, againfi 

the peace, Gfr. 

]2th. Count no otherwife varied the charge in the laft count, 
than by dating the building to have been the out-houfi of the faid 
'jofeph &c. 

13th. Count dated, that the faid j^^/^ &c. unlawfully, ma- 
licioufly, wilfully^ and felonioufly did fet fire to a certain houfe 
of the faid Richard Thomas Combe, there iituate, againft the form 
ofthedatute, &c. and againft the peace, &c. 

14th. Count ftated, that the faid Jofeph &c. felonioufly, wil- 
fully, and malicioufiy did fet fire to a certain houfe of the faid Jofeph 
George Pedley, with intent then and there felonioufiy and malici- 
oufiy to fit on fire and burn the houfi of the faid mayor burgeffes and 
commonalty of tb.' faid city of Bx\{io\, there fituate, and being near 
unto the faid dwelling-houje of him the faid jokph George Pedley ; 

by 
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lySi. by reafon whereof the boufe of the f aid mayor burgejfes andcomnrntf^ 

^— ><-^ alty of thefaid citv of Briftol tb^n and there was fet on fire and 

^^^ burnt. And fo the jurors aforefaid^ upon their oath aforefaid^ do 

^^x>l!^^. f^y% that thefaid ]o{^^\\ George Pedley then and there felonioufly 

wilfuly and malicioufly did fet on fire and burn the faid houjt of the 

faid Mayor and Burgejfes &c, in manner and form aforefaid^ ^g^^ft 

the peace &c. 

15th. Count no otherwifc varied the charge in the laft count, 
than by flating the building to have been the out-houfe of the faid 
Jofeph .&c. 

i6th» Count ftated, that the faid Jofepb &c. unlawfully 
malicioufly wilfully and felonioufly did let fire to a certain other 
houfe of the faid mayor burgefTcs &c. againfl the form of the 
liatute &c. and againfl the peace, &c. 

Upon the trial, the jury, under the diredion of the court, found 
a fpecial vcrdid, as follows : 

That the mayor burgefTcs and commonalty of the city of Brif^ 
tcl on the tenth day of Auguji 1776 were feized in fee of a cer- 
tain melfuageor dwelling-houfe, iituated in the parifh of St. iV/- 
cholas in the faid city of Brifiolznd in the county o-f the fame 
city, and which faid mefTuage or dwelling-houfe is defcribed in 
the firfl and fecond counts of the faid indidment as the houfe of 
John Freeman Efquirc, William Lucy and John Gyles^ and in the 
third, fourth, eighth, eleventh and fourteenth counts, as the dwell- 
ing houfc of him the faid Jofeph George Pedley^ and in the fixth 
and feventh counts, as the houfe of the mayor burgefTes and com- 
monalty of the city of Brifiol^ and in the fifth, ninth, twelfth and 
fifteenth counts, as the out-houfe of him the faid Jofepb George 
Pedley^ and being fo feized thereof, afterwards by indenture under 
their common feal bearing date the day and year lafl aforefaid, de- 
mifcd the faid mefTuage or dwelling-houfe to John Freeman^ Wil- 
liam Lucy and John Gyles in the indidtment mentioned, from the 
day of the date of the faid indcnture,for a term of ninety-nine years, 
determinable with three lives; which faid term is flill fubfifling and 
undetermined. That the faid John Freeman^ William Lucy and 
John Gyles, afterwards entered into the faid mefTuage or dwelling- 
houfe and became pofTcflcd thereof, and afterwards, on the Iixth 
day of September in the year of our Lord 1780, demifed the faid 
mefluage or dwelling-houfe to the faid Jofeph George Pedley foe 
a term of feven years from the twenty-fourth day of June then laft 
pafl, determinable with three lives; and that the faid lafl men- 
tioned term is flill fubfifling and undetermined. And that the 

faid 
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faid Jo/eph George Pedley afterwards entered on the faid mefluage 1782, 
or dwelling-houfe and became poflefled thereof for the term laft 
aforefaid^ and occupied and inhabited the fame from thence until 
and upon the fixth day of December in the twenty-firft year of the 
reign of our faid lord the king. That the faid mayor burgeflcs 
and commonalty were alfo on the 25th day of January 1762 
feized in fee of three certain other mefluages or dwellingrhoufes, 
fituate in the parifh city and county aforefaid, adjoining to the 
faid mefluage or dwelling-houfe firft mentioned and, being fo 
feized thereof, by indenture under their common feal bearing 
date the day and year laft aforefaid, demifcd the faid three houfes 
to Richard Thomas Combe^ in the faid indidlment mentioned, from 
the day of the date thereof for a term of ninety-nine years, deter- 
minable with three lives ; which faid laft mentioned term is ftill 
fubfifting. That the faid Richard Hhomas Combe afterwards enter- 
ed on the faid three laft mentioned mefluages or dwelling-houfes, 
and became pofl!efl'ed thereof for the faid laft mentioned term, and 
afterwards, to wit, on the firft day oi January ^ in the twentieth 
year of the reign of our lord the king, dcmifed the fame to Francis 
Parry in the faid indidlment mentioned, for the term of one year and 
fo on from year to year, fo long as the faid Riihard Thomas Combe 
and Francis Parry (hould pleale. That the faid Francis Parry 
afterwards entered into the faid three laft mentioned mefluages or 
dwelling-houfcs, and became poflefled of them for the faid laft 
mentioned term, and being fo poflefled, afterwards on the 29th 
day of September^ in the twentieth year of the reign, &c. demiftd 
one of the faid laft mentioned mefluages or dwelling-houfcs to one 
John Landry^ for the term of three months then next enfuing ; 
who, afterwards by virtue of the faid demife entered into and was 
poflefled of the faid laft mentioned houfe, and continued in ihe 
poflfeflion thereof until and upon the faid fixth day of Decern- 
ber^ in the faid twenty-firft year of the reign of our faid lord the . 
king : and that the faid laft mentioned houfe is the houfe defcrib- 
ed in the eighth, ninth and tenth counts of the faid indidtment, 
as the houfe of Frtf«aj P^rry, and in the eleventh, twelfth and 
thirteenth counts of the faid indidment, as the houfe oi Richard 
Thomas Combe i and in the fourieenth, fifteenth and fixteenth 
counts of the faid indiftmcnt, as thelioufe of the mayor, burgeflcs 
and commonalty of the city of Lrijiol. And the jurors aforefaid 
on their oath aforefaid farther fay, that the izx^jojepb George Ped^ 
ley and John Landry^ being fo as aforefaid refpcdtively in the pof- 

feifion 
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1782. fcfllon and occupation of the faid mcflTuages or dwclling-houfes fo 
^-'v-^ as aforefaid demifed to them refpedivcly and the faid ^ohn 
Rex Freeman^ William Lucy and "John Gyles^ being fo as aforefaid 
pTdl^ey. ^^ff^^s of the. faid mefTuage or dwelling- houfe fo as aforefaid 
in the pofleflion and occupation of the faid Jofpb George Pedley^ 
and the faid Richard Thomas Combe being fo as aforefaid Icflcc of 
the faid three other meffuages or dwelHng-houfes, adjoining to the 
faid laft: mentioned meffuagc or dwelling-houfe, and the mayor 
burgefles and commonalty of the faid city being fcized in fee of 
the reverfion of all the aforefaid meffuages or dwelling-houfes 
after the determination of the faid terms, fo as aforefaid granted 
by the faid mayor burgeffcs and commonalty as aforefaid, the 
faid Jofeph George Fedley^ on the fixth day of December in the 
twenty- firft year of the reign of our lord the now king, unlaw- 
fully wilfully and malicioufly fet fire to, and fet on fire, the 
faid firft mentioned houfe, fo as aforefaid in the poffeflion of him 
the faid Jofepb George Pedley^ with intent wilfully and maliciouf- 
ly to burn and deftroy the fame ; and did thereby burn and deftroy 
great part of the fame ; and by means thereof the faid fire was 
communicated to the faid houfe, fo as aforefaid in the occupa- 
tion of the faid John Landry^ and burned and confumed part 
thereof. But, whether upon the whole matters aforefaid found 
by the jurors aforefaid in form aforefaid, the faid Jofepb George 
Pedley is guilty of the felonies, or any or either of them in the 
faid iudidmcnt fpecified, in manner and form as by the faid indidt- 
ment is fuppofed or not, the jurors aforefaid are entirely ignorant ; 
and therefore dcfirc the advice of the fame juftices laft named and 
the court here. And if, upon the whole matter aforefaid found 
by the faid jurors in form, aforefaid, it (hall appear ^o the fame 
ju{lice» laft named and the court here, that the faid Jofepb George 
Pt'dley is guilty of ajl the felonies in the faid indidtment fpecified, 
*in manner and form as by the faid indidment is fuppofed; then 
the faid jurors, on their oath aforefaid, do fay, that the faid Jofepb 
George Pedley is guilty of all the felonies in the faid indidment 
fpecified, in manner and form as by the faid indidment againft 
him is fuppofedj and that he, at the time of the faid felonies 
cpmmided, had no goods or chattels, lands or tenements, to the 
knowledge of the jurors aforefaid. And if, upon the whole mat- 
ters aforefaid found by the jurors aforefaid in form aforefaid, it 
ftiail appear to the fame juftices laft named and the court here, that 
the faid Jojepb George Pedley is guilty of fome or of one of the 

felonies 
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felonies only in the faid indidn^cnt fpecified in nmnner and form 1782. 
as by the faid indictment is fuppofed in fomcoroneof the counts *-nr^ 
in fuch indidment, and is not guilty of fome or one of the other R^x 
felonies in the fame indidmcnt Tpecified in manner and form as p^^^ey 
by fuch faid indidlment is fuppofed in fome or one of the other 
counts of the fame indidmcnt, then the faid jurors upon their 
oath aforefaid do fay, that the faid Jofeph George Pedley is guilty 
of fuch of the felonies x>nly in the faid indictment fpecified, and 
upoa fuch counts or count only of the faid indidtment in man- 
ner and form therein fuppofed, as (hall fo appear to the fame 
juftices laft nanned and the court here; and that he the faid 
yo/epb George Pedley at the time of fuch laft mentioned felonies 
or felony committed had no goods &c.; and that the faid Jofepb 
George Pedley is not guilty of fuch of thp felonies fpecified and 
mcntioped in fuch of the counts of the faid indiftment in manner 
■ and form therein fuppofed, as (hall fo appear to the fame juftices 

I , and the court here. But if, upon the whole matter aforefaid 

I found by the faid jurors in form aforefaid, it flhall appear to the 

faid laft mentioned juftices and the court hecc, that the laid ycfepb 
George Pedley is not guilty of the felonies or any or either of 
them in the indidtment aforefaid fpecified, in ' manner and form 
as by the faid indidment againft him is fuppofed, then the jurors 
aforefaid do fay upon their oath aforefaid, that he the faid Jofeph 
George Pedley is not guilty of the felonies or any or either of 
them in the indidlment aforefaid fpecified, iit manner and form as 
. he the faid Jofepb George Pedley for himfelf by pleading hatli 

\ alledgcd J nor did he ever withdraw himfelf for the fame felonies 

I or any or either of them &c. 

,' In Eajler term Lawrence , on behalf of the profccutor, moved 

for a certiorari to remove thefc proceedings into this court. Cow^ 
per y. objeded to the application in this Itagc of the bufinefs; 
contending, that judgment ought to have been g^vea in the court 
below : but, the fpecial verdidl haringtecn found by the direction 
of the court below, the writ of certiorafi, and 2i habeaf corpus to 
remove the prifoncr, were granted* On an early day in this tferna 
the. gaoler oi Brtfiol brought the prifoncr into this court, and re- 
^ turned the writ of habeas corpus. The writ of certiorari waiB alio 

•teturned and on motion filed. The prifoner was then committed 
to the cuftody of the marlhal, and an order made to bring him 
up on the Saturday following, when the fpecial vcrdidt was direft- 
cd to he argued* ' • " ' 

. ■ G g ' It 
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iyS2. It was afterwards poflponed to this day ; when Lawrence on be- 
^-"v"^ half of the profecutor ftated, that upon this fpccial vcrdift there 

J^*x arofc three queftions for the confideration of the court. 
P^D^ET. ' ^* Whether at common law or under the flat, [a] g G. i. a 
man could be guilty of arfon by fetting fire to a houfe, in which 
he had a term in poiTefHon ; how fmall foever the extent and dura* 
tion of his intereft therein ? 

2. Whether a man, who fets fire to his own houfe, under cir- 
cumftances that (hew general malice, is guilty of arfon, if fuch 
fire fpread and bur^i a houfe adjoining ? 

3. Whether the adjoining houfe ought not to have been exprefs- 
ly charged to have been the property of Join Landry, the adiual 
occupier ? 

And he faid, that with refpedt to the fird point, upon a con* 
lideratton of all the authorities upon the fubjedt, he did not 
conceive it to be open to argument ; it having been fully fettled, 
that the (hortefl term in the prifon^r was fufficient to prevent his be- 
ing deemed guilty of arfon : that arfon was defined by all the writers 
on crown law, to be the malicious burning of the houfe of another 
man : andahat the flat, of 9 G. i., compionly called the Black 
A<A, had been adjudged not to have been made in this inftance 
with a view of making a new felony of that which was not felony . 
before, but principally for the purpofe of taking a>yay the benefit 
of clergy from fuch crimes, therein fpecified, as at that time fell 
under that denomination ; and confequently that this offence could 
not be confidered as a felony either at common law or under the 
• ftatute : though it feemed to him to be a very extraordinary doc- 
trine, that it (hould be permitted to an incendiary, becaufe, at 
the time the fadt is perpetrated, he happens to have a few weeks 
intereft in the premifes, with impunity to do an irreparable ipjury 
to the reverfioner and fubdantial owner of the houfe he dwells in. 

He faid, that at the trial Holmes cafe \b'\ was relied up6n for 
the prifoner, as eflablifhing ; that it was not felony to burn a 
houfe, whereof a man is iii pofifeffion by virtue of a leafefor years : 
that it was then anfwered, that the propriety of that decifion had 
been <|uellioned in the cafe of \c\ Elizabeth Harris i and thecoa^ 
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flant praSice pf convifting perfons for burning houfcs, wifh In- 
tent to charge infurance offices, was alfo at that time infiftcd up- 
on ; but that fincc the trial he had been informed, that in a cafe 
from the Old Btttley in jlpril feflions 1780, ft^ted for thq opi- 
nion of the judges, all the judges prefcnt had determined, that it 
was not arfon by common law or by ftatute, for a termor to fet 
fire to his houfc ; and that they thought themfelves bound by the 
authority of Holmes cafe : that this was the cafe of one Andrew 
Bree, who had burnt a houfe, of which he was in poffeffion under 
a leafe for three years from the reverfioner in fee; that there had 
been a fimilar cafe of one Spalding about the fame time: and that 
for thefe rcafons he flbauld decline arguing upon this point. 

But as to the fecond point he infided, that by iettiDg fire to 
and burning the adjoining houfe, in confequence of having burnt 
his own, the prifoner was guilty of the felony charged in the eighth 
eleventh and fourteenth counts : that the doing of an adl which 
was malum in fe made the delinquent anfwerable for all the pro- 
bable confequences : that fetting fire to his own houfe was origi- 
nally an unlawful a<ft : that the jury had found it was done unlaw^ 
fully and malicioujly : and that whether it was done to defraud the 
reverfioner or for any other purpofe was not material ; the pro- 
bable confequences were that he muft burn the two adjoining 
houfes, and for fuch confequences he muft anfwer: that, as it 
was malum infe, and found to be done malicioufly, it became by 
confequence [^?] a felony; and was as much fo, as if tjie adt had 
been immediate, Suppofe any one had been burnt to death, or the 
prifoner's houfe had fallen at the time and buried any man in the 
ruins* would not the prif ;ner have been guilty of murder ? That 
it has been holden, even upon a fuctden provocation, that, if one 
man beat another in a cruel and unufual manner, fo that he die, 
though he did not intend his death, he is guilty of murder. [^] 
60 if a man give a woman with child a medicine to procure abor- 
tion and it operates fo violently as to kill the woman^ this is [<r] 
"tourder : that the principle of thefe decifions was not confined to 
murder, but was applicable to affon or any other felony : and that 
the confequences in the inflances put are lefs probable, than that 
an adjoining houfe Ihould efcape, when a man fets fire to his own. 
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^782* That it has been laid down, that even where a trefpafi only is 

^-'•v-si' intended and a felony enfues, the party is anfwerable for the felony : 

^y and that it is faid in Dalton [tf], that, if a man (hoot unlawfully 

F£DL£Y. in ^ hand gun and fet another man's houfe on fire and burn it» this 

is felony, 

Bullety J. But that is con trad idled by Lord Hali', [^] becaufc 
in that cafe there was no intention to burn the houfe. ^ 

As to the third point, the objedion that the offence was not 
properly laid, the adjoining houfe not having, been i-n any count 
defcribed as the property of Landry, the occupier, be contended ; 
that, it being laid to be the houfe of the corporation of Brijiot 
and alfo oi Combe, their immediate leflee, it was fufficiently and 
properly laid : that, except the occupier, it was dated to be the 
property of every other perfon interefted therein : and that in 
point. of law the poiTeflion of the tenant was the pofleflion of the 
landlord: that the intercft muft remain in the firft leflee, if the 
underlcafc'did not divert that intereft: that it has been lately {^J 

"determined, thfit an underleafe was not aflignment, nor the under- 
leiTee liable to the covenants : that therefore there could be no 
privity of cftate between the prifoncr and corporation,' and 
confequently* that the houfe in the prefent inftance remain- 

-cd th«* property of Combe, in whom a property was laid: that 
. 'though, in favour of life, it has been holden, that a termor 
does not, by burning the houfe he occupies, burn cedem alienam„ 
yet none of the cafes had gone fo far as to fay, that it is a falfe or 
infufBcient defcription of the houfe of a tenant to call it the property 
of the reverfioner : that this is n«t like the cafe of trefpafs, which 

- is founded upon :the pofleflion flngly, nor that of burglary, which 
muft be laid [^] in domum manfiojialem ; ' for a manfion-houfe can 
only be faid to belong to the occupier: but that it was here the 
houfe of both or cither : and he relied upon the words oi Fo/ler, 
J. in [e] Harris's cafe : ** the houfe might with ftfift legal pro- 
priety have been confiddred as the houfe of the landlord. Both 
landlord and tenant have a property : one temporary and limited^ 
the other abfolute and perpetual/' 
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Lord Mansfield (flopping Cowper^ tT.) 1782. 

^ Though I can neither approve of the policy of the Icgiflaturc ^-^v^^ 
or fubfcribe to the legal re^oning [a] that has been ufed on this ^" 
fubjeft, it is now, I am forryto fajr, fettled by authority not to t>edley» 
be fliaken.; that it is not felony either at comnf)on-law or by $he 
ftatute in a tenant for a year, a month, or a day, to fet firc'tp a 
houfe of which he is in pofTeflion,. Arfon it is true is burning 
the houfe of another i a^d'^t0 be fure a man may do yvhat he 
pleafes with what is properly his own : but that a man, who has 
an intereft no larger than that which I have fiated, may anni- 
hilate the property of his landlord, is a do<5trine, wiiich, if the 
point were now originally before the cgurt, J cpuld hardly^ have 
affented to. But the qucftion has been fubmittcd to the coijfide- 
ration of the judges, and nine of them (all who attended) were 
unanimous; though Nares, J. at one time differed. The legijla- <\ , 
ture alone can therefore now apply the remedy. 

As to the other ground, when a. man does a flagitious a6t, ne- « 
ccffarily knowing that he commits a crime, which in ,its con- 
fcquences will probably produce a felony, if a felony is the ton- 
fequence, be is guilty of that felony, and fliall anfwer for his 
own a6ts in their fulleft extent. But, though it .has been very 
materially argued, and I affent altogether to the law as dated, 
upon this ground it will not avail here, as out of fixteen coants 
there is no one, that is adapted to the fadl. Arfon is fettled 
to be an injury to the aiflual poflefllon ; and the mifchief is, that 
he has not been tried for this offeree, of which he appears to . - 
have been guilty; for in every count the property is alledged to 
be in the reverfioner or his leffee, and not in the tenant. He 
muft therefore be difcharged of this IndiAment ; and, as he has 
not been tried for the fadl founds he muft be 

Ren^tanded. 

JVilleSf AJhburfi^ and Butter^ Juftices, concurred. 



[41] ¥ldtRrv. Scofield H. 246. 3. 17S4. poO. 

He had undergone a long imprifonment ; and, the proof not be* 
ing direift, but circumftantial only, the jury upon the fecond trial 
found him Not guilty* 

Michaelmas 
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Jo1f7)iu P^^> Efq. ^;. Howard. 

T'HIS^^as an a<5tlon of trefjiafs for entering the pkin tiff's 
clofe* The defendant pleaded the general iflae: and the 
caufe was tritfd before Lord Mansfieid. at the iaft ai&zes for the 
county oi Surry ^ when a verdid was found for the plaintiff^ Tub* 
jed to the opinion of the conrt upon the following cafe : 

Tuftlces have '" ^774 ^ ^^^^ ^'^ '^® pafifli of Cobbam in the county o£ Surry, 
power to flop leading towdrds the pari(h of Oriift^^i in the faid county, was 
up road* un- Igwfully diverted and turned- by an order of two juftices of the 
Mi^highway ^^^^ county, by virtue of the powers given by 13 G. 3. c. 78. [a] 
aa» in f. ig. In June 1782 another road, the place in which the fatd 
whercT n^ trefpafs was committed, in the faid pari(h of Coibam^ leading to- 
rdkdis fet Wards the pariih <>i Ockbam and alfo toVards Cbertfey, Byflett and 
ottt* other placjBSt was flopped up by an orderof one of the faid judices 

. and another juftice for the f<iid county, under the powers given 
by f. af2« \b'\ of the faid a<ft. A gate was ercdted by the plaintitf 

acrofs 



\a\ When it fliall apppear, upon the view of any two or more of the faid jaftices of the 
peace Jthat any pubHc highway may be diverted, foas to make the Yame nearer or more com- 
modious to the public &c« and the owners of the lands through which &c. (hal! conf(fnt'&c.» 
it (hall and may be lawful by order of fuch juftices* at fome fpedal fefiions &c« to divert/ 
turn, and Hop up» and inclbfe, 'fell, ahd difpofeof Ibdh bid highway 8rc. and tb purchafe 
the-ground and Uki for fuch new highway &c. by Aich ways and i^ans &c. In all refpe^ts 
&c. as herein Before mentioned with regard to highways to be widened or diverted. Vide 
fea. 17. 

[^1 If in any parifli &c, where any highway fliall be diverted and tamed by virtae of this 
aft> It Ihall appear tolhe jaftices who are hereby aathorized to view or inquire into the faine^ 

that 
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acrofs the road fo ftopp^d uAdef the laA: order of 1782^ aod the 1782. 
faid gate locked up; and the defendant broke down the fame. — *--v-w 
^^re, whether thejuflices UDder the faid aft f. 22. had a. power ^^" 

'/ to make the faid order for (lopping the road, Jwhere the faid tref- Howard. 

' pafs ims cooHxiitted ? If they bad^ the verdiA. to fland. Ifnot, 

to be entered for the defendant. 

The queftioD upon this cafe wa$^ whether the juftices who 
made the laft order for (lopping the road, in the place where the 
trefpafs was alleged to have been committed, and who were not 
both of them the fame as thofe who made the firft order, were 
under f» 22, of the a£t empowered to make fuch order ? « 

BonJ^ G. for the plaintifF contended, that the legiflature meant 
to give an original jurifdidtion to the magidrates, who adted un* 
dcr f. 22* : that the power thereby given was a fubftantive powcr^ 
and independent of the former claufe : that, if it mud be the 
a6t of the fame magiilrates, it mud be done at the fame time 
alfo : and, if it is taken to be at the fame time, it would in its 
confequences be abford ; for, at the time of diverting the roads, it 
may not be podible to forefee what roads it may be neceffary to 
flop upi aAd that by theexprefs term's of the prior claufe it is only 
where a road has fird been diverted, that any authority is given 
to dop them. 

Rous for the defendant infided, that the. power given in the 
latter claufe was not fubdanti^e, but merely auxiliary bf the for- 
mer : that it mud be exercifed at the fanxp time, and by the fame 
judices; and not at any didaoce [of time by others : that, if the 

\ words were more doubtful, the analogy from the courfe of pro- 

ceeding under the adl afforded fo clea; an illudration of the fenfe 
of the legiflature, as to remove every thing Hke difiiculty upon 
the quedion : that the adl direds, that the money, arifmg from 
the fale of the road dopped up, fhall be applied to purchafe the 
land where the new highway iball be made : that this was now 
* impodible : that it did not appear, that there was hefe any new 
road to be purchafed ; that, it a new fet of magidrates might 

that there are other highways wichia fuck parilh &c. befides that fo to 6i diverted and turned, 
which may, without inconvenience to the public, be diverted into fuch new highway hereby 
authorized to be made or into any other highway or higbwa)ii within fach pariAi &c. and the 
charge of repairing fuch highway or highways may be thereby favcd to fuch parifh 5cc. it 
fiudl andnuiy t>e lawful for fuch jufUccs to order inch highway or highways which fhall ap* 
pear to them Qnncceflarjr* t«be flopped up, and the foil thereof fold" &c« 

• 

% now 
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1782, now, at th« end of eight years, interfere, they might at the end 
^'^^>r^ of 800 : tbaf the fubfequcnt claufe therefore was plainly referable 
^u^ui *^. ^^^ priory * and that' the powers which it gave could be exercifed 
HowirtiiK by thofe only, who enforced -the former. 

Lord Mansfield. However we may agree, that it might 
have been better, if the neceflary remedy had been extended to 
both cafes, yet upon looking.into the aft of parliament we think 
we cannot be warranted in putting fuch a conftcuftion. This is 
. 'pot ^ general power, but tied up to a particular cafe. The power 
Jo (hut up roads is given only, where there is a new road to be 
• . • fet out. This fliews, that it was meant to bc^ne intire a<ft of 

* thd magidrates: that the two claufes maker one provifion, an4 
. that the povvxrs under them were to make but oq€ jtranfadtion. 

The claufes arc fo connefted, that they cannot be feparated. 

'Bu!Ief;J., The wording df the latter claufe is dccifive, that 

• thefe powers are to-be.exerciicd at the fame time.^ -It enads, that 
if the juftices apthorifed to enquire ^c. think, tl^at, -"befides the 
roads fo fo be dgrerted and turned, other roads may b^ diverted 
&c. they may rtop theAi. The orders for this purppfe arc plain- 

- , Jy intended to be made at the fame time, and by, the fame magif« 
trates, who were ading under the foTmci' claufe. ■ ' 
• IViHes jind AJbburJi^ Juftices, concurring, 

• Poftca to defendants , 



^A^ • Wetherell, -Efq.- v. ' Hall: : ". . 

• ; • / • " • • . 

iis^yeVlTic^ nr^ H 16 was an a(ftian of debt, upon the fiat. 5 Ann. [a] for • 
gal eikate J^ the bfltcr prefervation of the game. The declaration con*. 
gives aq»ali- g{^ J -^f fcveral counts ; the fccond of which charged the defen-- 

fication un- . i /- • • n i *i?mi \ i -i 

der the game dant. With ufing a Certain engmc called a gun to Rill and deftroy 
laws: but the thcvgame, not being a perfob qualified fo to da. • The defendant 
orthe^neccf- P^^aded the general iifue*; and the caufc-was tried before Eyre B. 
iaryeftate at the laft aflizes for the Qo\MitY„oi Durham i when the jury Jbund 
means tlie ^ verdid for the plaintiff upon the abave- count, fubicca to the 

value, clear .. ^ . * irn- r ' 

atlcaftof all Opinion of the court upon the following-calc : 

mortgages That the defendant, upon-his marriage with his prefent wife, 

bran^wl'crca- ^^^^°^® fcizcd in her right ©f an eftate of inheritance, part of 

ted by the ' ■ 

owner, or . 

thofe under r -i r ** • • 

whom he . - [^J ^- ^+- *• *• , . , . 

ckums. . . ^ which 



<\ 
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which was copyhold, and held of the manor of Bondgafe in 1782. 
Darlington in the county of Durham 5 which, at the time of ^--v-^ 
committing the ofFence mentioned in the declaration and before, Wetherei^l 
were together of the clear yearly value of one hundred and three nli^L. 
pounds.: but it farther appeared, that the faid defendant and his 
wife, before the committing of the ofFence, (to wit) on the tenth 
day of May one thoufand feven hundred and eighty, duly fur- 
rendered- a clofe of land, parcel of the faid copyhold ellate, unto 
Robert Kelfey and his fcquels in right, upon condition, that if the 
faid Robert Hall and Mary his wife, their fequels in right, exe- 
cutors or adminiftrators, (hould and did well and truly pay or 
caufe to be paid unto the faid Robert Kelfey^ his executors admi-^ 
niftrators or afligns, the full and juft fum of four hundred 
pounds of lawful money of Great Britain^ with legal intereft for 
the fame, at or upon the tenth day of November then next, that then 
and upon fuch payment in manner aforcfaid the faid Robert Kel^ 
fey and his fequels in right (hould and would refurrendcr the faid 
premifes unto and to the ufe of the faid Robert Hall and Mary 
his wife and their fequels in righrat their proper cofts and charges 
accordingly; and that the faid Robert Kelfey was upon the faid 
tenth day of May admitted thereto ; and the faid mortgage ftill 
continued upon the fame; and that the faid clofe, at the time of 
committing the offence and before, was of the clear yearly value 
of fourteen pounds, parcel of the faid one hundred and three 
pounds ; and that the intereft of the faid mortgage had been regu- 
larly paid, and the mortgagee had not entered into pofleflion of 
the copyhold clofe mortgaged to him. 

The queftion refcrved.for the opinion of the court was, whether 
the defendant at the time of committing the offence was duly qua- 
lified to ufe engines to kill and deftroy the game ? 

Lambe for the plaintiff contended, i. that a/^^^/eftate of 100/. 
per annum was neceffary to conf^itute a qualification to kill game : 
that here the defendant had no more than an equitable cftate in the 
part mortgaged : that fuch cftate cannot be taken notice of by a 
court of law in theconftrudlion of an a(ft of parliament: that by 
the ftat. [a\ 22 and 23 Car. 2. an eftatc of an annual value lefs 



[a] All and every pcrfon and perfons not having lands and tenements, or Tome other cftate 
of inheritance, in his own or his wife's right, of the char yearly value of one hundred pounds 
per annum 5jc. are hereby declared to be perlbns by the laws of this realm not allowed to have 
or keep for themfelvcs, or any other perfon or perfons, any guns &c. c. ijj. f. 3. 

H h thaa 



232 Michaelmas Term 23 Geo. 3* 

1782. than 150/. muft be of an inheritable nature to give a quali6cation : 
^-'v-o that the defendant, fo far from having an intcreft of this ch^adlcr 
Wetherell and defcription, was only tenant at will to the mortgagee. 

iUlL ^"^ ^^^^ Mansfield intimating, that it would be difficult to 

fupport this ground of argument, Mr. Lambe infifted, 

2. If an equitabli eHate wereconfidered as giving a qualification, 
that flill, in point oi annual value ^ the defendant had not, upon 
the true conftrudtion of the adt of parliament, an eftate fufficient 
to qualify him. That the words of the a(Sb were; *' the c/^jr 
yearly value of loo/. :*' that this could not mean the grofs value 
of the eftate, but muft mean the net income : that fuch it could 
not be, if, by incumbrances of any fort, the iflues and profits 
were brought within that fum : that the objcdl of the legiflature 
was, to intitle thbfe only, whofe independence, arifing from the 
produce of their lands, would enable them to ufe thefe rights 
for the purpofe of amufement : that, upon comparing the value of 
land at the time this law pafTed with its prefent value, it would 
l)e found that the meafure of this independence had already been 
reduced much below the intention of the legiflature: that if the 
conftrudion contended for were admitted, no degree of intereft 
whatfoever in the produce of lands would be ncceflary, and the 
intention of the legiflature mufl be totally fruflrated \ inafmuch 
* as the holder of an cflate, whether he charged it himfelf to its ut- 
mofl value or had it transferred to him under fuch charge, without 
having, or without ever having had, an income arifing out of land 
to the amount of one farthing, mufl in fuch cafe be intitled. 
Lord Mansfield cM'wg upon the other fide, 
Chambre for the defendant flated the only queflion to be, whe- 
ther the interefl of the mortgage was to be confidered as fuch a 
redudtion of the annual value of the cflate, as would deflroy the 
defendant's qualification ? and he contended, that this was a pe- 
nal law. and would not therefore be extended by conflrudiion : 
that it was befides a general law and in its terms* does not require 
the party to have a legal eflate : that the words of the adl are *• not 
having &c.;" within which words an equitable cflate is fufficient : 
that in deciding on points of this nature the fubflance ought prin- 
cipally to be regarded : that the cejluy que truji was fubflantially 
the owner: that courts of law in many inflances advert to the 
pradice of a court of equity ; as in the common cafe of a truflee, 
who is not permitted to cjeil his cejluy que triifi^ 

See 
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See then how a mortgagor is confidered there? The mortgage 1782. 
is in fubftance a fpecialty debt, the equity of redemption is con- '-nr^ 
fidered as real eftate, and defcends to the heir of the mortgagor; Wethereli. 
who is coniidered as a debtor, and his perfonal aflcts liable in the h'^J^^' 
firft inflance to difchargc the mortgage : and, though at law the 
heir of the mortgagee takes a legal eftate, yet the perfonal repre- 
fentatives are confidered as intitled to take the benefit and receive 
the mortgage debt. 

He farther infiftcd, that a mortgagee can never get pofleffion, if 
the mortgagor is ready to pay the money : that by llatute [a] it 
may ho j^ziA impendente lite ^ and that, if the legal eftate only were 
to be regarded, an eftate of a thoufand pounds a year, mortgaged 
in fee for one hundred pounds, would not furnifti a qualification. 

That the only queftion that remained was, whether the intereft 
of the mortgage money was to be confidered as an outgoing, that 
would reduce the value of the eftate below looA ? and he contend* 
ed, that the intereft was not a thing ififuing out of any part of the 
eftate in the nature of a rent or fervice : that both principal and 
intereft were a debt : that the intereft muft be confidered as a debt 
on the perfonaltyf juft as the principal is confidered as a debt : 
and that the eftate was neither made of greater or lefs value by 
the mortgage, but was merely a pledge for the payment of the 
debt : that the legiftature therefore, when they ufed the words 
*' clear yearly value," meant to advert only to the value of the 
eftate itfelf, and not to the quantity of intereft, that any perfoa 
might have in it ; the thing itfelf without any regard to the charge 
upon it ; provided only that the party was in pofiefiion : that in 
the fame manner, in the cafe of a mortgagee in pofifefiion, there 
can be no doubt, but that he is intitled to kill game : and the ^ 
court in fuch cafe will not inquire into the amount of his intereft 
money, of the fum advanced to the mortgagor upon his land ; pro- 
vided the fecurity, the land itfelf, be of the annual value, which the 
law requires : that the court, before they pronounced, would well 
weigh the confequences of fuch a doctrine, as is contended for : 
that the juftices, who muft inquire into this in a fummary way, ^ 
muft make all perfons of whatever oftenfible eftate, difclofe their 
private circumftances ; which would be too great an extenfion of 
a law^ already confidered in many inftances as tyrannical : that a 



[a] 7 G* 2* C« 20. f, |« 
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1782. tcncc on the partW the defendant to complain of hardfhip, Pof- 
*-^v^ fcflion is prima faci^ evidence of property. The defendant muft 
^*!f*^^^^ therefore be prefumed to. be the in tire owner. The hard ta/k 
lies upon the other party ; who muft make proof of the contrary. 
If the juftice may receive proof of rent-charges^ and fervices, what 
fhould prevent his doing the like as to mortgages ? The only point 
then is, whether the words *' clear yearly value" mean •' clear year* 
iy value to the perfon in pofieflion ?'* The words of this ad would 
by themfelves leave little room for doubt ; but, when explained 
and fupported by the ftatutes of K. James in pari materia^ the 
words of which are, ** over and above all charges and reprizes,'* 
it can no longer admit of queftion, but that it muft mean clear 
value to the perfon in pofleffion : for, by the common rule of 
conftrudtion, all ftatutes upon the fame fubjeA are confidered as 
making one fyftem of law ; and confequently the words in the 
two laft ftatutes muft be referred to the ftatute in queftion. 
l^illes and AJhburJl^ Juftices, concurring, 

Judgment for the plaintiff. 
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Rex V. Inhabitants of Woodsford. 



On removal j- _ c ,,. , , -w f%» \ t t^ • 

ofa'w/Viw, ' |. ^ WO Juftices by an order vtmovt Mary Pitman^ widow, 
in'^hS^i -^ ^"^ ^^^ ^^"^ children from the parifli of Woodsford \i\ the 
ftance to "*' couuty oi Dorfet to the parifli of Wimborne Minjier in the fame 
prove her county. The feffions on appeal adjudged the fettlement to be at 
^Woodsford, quaflied the order, and ftated the following cafe : 

2 That 



maiden fet 
tlement. 



h- 
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That by a rule of the quarter- fefHons for the faid county of 1783. 
Dorfet it, is ordered, that, upon all cafes of appeals againft any ^--nrw 
order or orders of removal, the appellants ihall begin, and in the Rbx 
firft place (hew fome fettlement of the pauper or paupers out of the [nhrbit^ntsof 
paridi of the faid appellants; and thereupon the respondents fhall Woodsford. 
go into their cafe. Upon the hearing of the above appeal, in 
purfuance of the faid rule, ihe appellants produced a copy of 
the rcgifter of the birth of Mary Scutt in AJ[puddU\ and the 
pauper, Mary Pitman^ fwore, that Mary Scutt was her maiden 
name. The counfel on the part of the refpondents objected, 
that this was not fufficient ; but that the birth of the pauper's 
hufband, Robert Pitman, or fome other fettlement of his, ought 
to have been fhewn ; and farther, that to identify the faid Marj 
Scutty it was neceffary for the appellants to prove the marriage of 
the faid Mary Scutt with the faid Robert Pitman. The court 
adjudged, that the proof of the birth of Af^r^ 5^^// was fuffi- 
cient; and that the onus probandi of the marriage lay upon the . 
refpondents, in order to prove their cafe, and qua(hed the faid 
order of juftices. 

Cowper^ H. moved for a rule to (hew caufe, wh/ this order 
(hould not be quaflied, upon the ground, that, the pauper hav- 
ing been removed in the charadler of a widow, fuch order iol- 
ported, that it was a removal to the place of her late hufband's 
fettlement : that, unappealed from, it would be conclufive evi- 
dence of his fettlement: and that as this mud confequently have 
been ihe only point meant to have been brought in ifTue between 
the parties, the maiden fettlement^of the woman was nothing to 
the purpofe, and did not apply to the queftion before the court. 
Sed per curiam. 

It may be, the hufband had no fettlement; and if he had, till 
difcovered, her own would in the mean time remain. You were 
not furprifed ; but could not or would not anfwer it. It is enough 
in the firfl inflance. The feffions have done right. 

Motion denied. 

Vide Rex y. Inhabitants of Ryton, H. 18 G. 3. 1778. ante 
p. 39. Rex V. Inhabitants of Henfmgham, Tr. 22 G. 3. 1782, 
ante, p. 206. and Rex v. Inhabitants of Edifore or Hedfor^ M. 
24 G. 3. 1783. poft. 
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1783. 



Wedntfday, Rex V. Tufticcs of PeterborouQ;h. 

Feb. ^th. ^ ^ 

u ontetfe Lf/^^LLjiCE had obtained a rule to (hew caufe why a man- 
ftated, diata damus fhould not iffue, dire^f^cd to Charles Tananty dean 

place either is ai Peterborough and the Reverend William Browne^ juftices in and 
t^'^ln ^I'ii]] ^^^ ^^^ liberty of the foke of Peterborough in the county of 
orat leailthat Northampton^ to appoint overfeers of the poor of a certain vill or 
ixxsforepu- townftiio Called Peterborouzh Minfter, othcrwife the Miri/ler. 

tedy to war- -.i • il /• • j tl - J ' J 

rant an ap- Within the faid liberty. 

plication for The fa<as upon the affidavits in fupport of the rule were, that 
toT^otin"^ within or clofe adjoining to the city or town oi Peterborough is 
overieers. a Certain place, called Peterborough Minjier : that it has always 
Thefitcs and feeen cxtraparochial, and always had a number of poor belonging 
anltent^cathc- thereto : that fuch poor had till the feventh of May laft been 
drais, coiie- always maintained, as the poor belonging to fuch extraparochial 
ges and inni place, by the diredtions of the dean and chapter of the faid place, 
cxirapa/oT ^d\\^d tht Minjier ', and out of fom^ fund belonging to them : 
chiaL that on the ninth of May Izik. the chapter clerk of the faid dean 

and chapter, being applied to to receive E/lber Key^ widow, a 
pauper belonging to the faid extraparochial place and who had 
come by pafs to the parifh of St. ^cbn the Baptift, within the 
faid city or town, and clofe adjoining to the faid Minjier^ as a 
rogue and vagabond, declared ; that the faid dean and chapter 
had already fo many poor, that they did not know how to main- 
tain them ; and that, though this pauper did belong to the Miur 
Jier^ he (hould not take her in, as there were no officers appointed 
within the Minjier to whom any order of removal could be direc- 
ted ; and that he meant to avail himfelf of fuch want of appoint- 
ment : that, upon a ftatement of thefe faifts, application was alfo 
made to the defendants and to two other juftices of the peace for 
the liberty of the foke, all of whom refided within ihc faid 
extraparochial place called the cathedral oi Peterborough or Min^ 
Jier, to appoint an officer for the fame and to grant their order of 
ren:ovaldireftcd accordingly: that the faidjuftices refufed fo to do, 
no officer having at any time before been appointed for fuch place; 
though it was fworn they believed, that the pauper of right belonged 
thereto: that the faid extraparochial place contains upwards of 
forty-fix acres of ground j known by feveral didindl names, viz. 
the Minjier -Clofe,\skQ Minjier- Square, the Vineyard,- &c., and, 

together 
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together with the bifliop'^ and fix prebcndal houfcs, twenty-five i/S^* 
dwelling houfes at Icaft, exclufive of poor houfes ; and that thefe ^-oro 
houfes are inhabited, except in the inftance of the biftiop and Rbx 
three of the prebendal houfes, altogether by laymen or by ftran- j^ft-^^^of 
gers to the cathedral, and thofc generally perfons of fortune : Peter- 
that the faid twenty-five dwelling houfes contain upwards of borough* 
1 24 perfons : that there are alfo in the faid extraparochial place 
fevcral poor houfes, containing a number of poor, who have by 
birth, marriage or fervitude, acquired a fettlement therein ; and 
who from fome fund belonging to the dean and chapter receive as 
a maintenance the fum of two (billings or eighteen f^ence by the 
hands of the chapter clerk together with their divifion of the 
facrament money, amounting to fixpence per week over and above 
the aforefaid payment : that there is alfo in the faid Minjier a 
grammar fchool with an annual endowment for the fupport of 
the mailer, payable out of fome fund belonging to the dean and 
chapter; by whom the faid mafter is appointed: that within the 
faid Minjier there is a place for the performance of divine worfliip 
and for the burial of the dead ; and that it appears from the regif- 
ter there kept for the purpofe, and which is diftindt and feparate 
from that of the parish church of St. John Baptift, that from the 
year 1756 to the end of the year 1781 there have been 42 mar- 
riages and 48 baptifms, and from the year 1757 ^^ *^^ ^"^ ^^ 
the year 1781 58 burials had therein : that the land and build- 
ings fituate within the faid Minjier^ from a valuation taken thereof, 
are of the annual amount of 400/. at leaft : that the arrears of inte- 
reft due upon the fum of 200/. lodged in the hands of one of the 
deponents in fupport of this rule in the character of truftee, and 
which had devolved upon three poor girls who had become 
chargeable to the faid extraparochial place, were demanded of 
him by the chapter clerk of the faid cathedral or Minjier and by 
him paid accordingly, and a receipt given as follows : 

Received 6th November 1782 of Roger Parker Efq. the fum 
of 2/. 3 J. 8 d.^ the balance of his account with 'Jeremiah Stam^ 
fordf for intereft money in full to the i ith day of September laft, 
and to be by me applied towards the maintenance of the three children 
of the faid Jeremiah Stamford, who have become chargeable to the 
dean and chapter of Peterborough^ 

Nathaniel Hudfon^ Chapter Clerk. 
2/. 3 J". 8^. 

I i That 
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1783. That in the memory of another of thefe deporients, who was 

^-'>^'^ 86 years of age, there had been feveral other poor houfes iniia- 

^^^^^ bited within the faid extraparochral place, but that fome of them 

Juftkesof were fellen down, and that others had been taken down by order 

Peter, of the dcan and chapter to prevent their being inhabited, 

Againft the rule it was fworn by the defendants-, doiftor T^itr-- 
rant and doflor Bronjone^ the dcan and one of the prebendaries of 
the cathedral church of Peterborough^ that the prccin<ft or clofe 
of the cathedral church oi Peterborough^ defcribed in the affidavit 
in fupport of the rule, by the name of the Minfter, is extrapa- 
rochial; and is not a town(hip or vill or u^s ever To reputed : 
that there have been poor perfdns many years refwiejnt within 
the faid precindt; and tliat within their ptecinds the dean and 
chapter are by their ftatutes required to diftribute in charity the 
fum of 20 A annually: that it appears by a regifler book kept for 
that purpofe that till the year 1737 the aforefaid fum and nOTOorc 
had been annually fo applied from the chapter fund ; and that ihis 
fum together with the facrament money had been fufficient for the 
fupport of the poor then belonging to, or inhabiting, the faid 
precinil : that it appears from the fame book that in the year 
J 737, this fum proving infuflicient, a farther fum was expended 
for their relief, and that fince that period the expcnce of main- 
taining the poor belonging to the faid precindl has in fome years 
amounted to upwards of 80 /• ; but that the diean and chapter 
have, although without any other appropriated fund, defrayed the 
whole expence : that this burthen has tended to the diminution 
of the revenue allotted for the ftipends of the feveral officers of 
the faid cathedral, the repairs of the fabric and other contingent 
expences : that the land and buildings witlvin the faid precinO, 
exclufive of the bifliop's palace and other official hcufes, belong 
partly to the bilhop and partly to the dean and chapter ; and are 
all (except two houfes which are the property of private perfons) 
occupied by their refpedlive leffees : that there never was any 
conftable or other civil officer appointed or chofen for the faid 
precinft or clofe, or any overfcer of the poor or churchwarden i 
nor have the inhabitants ever contributed to the relief of the poor 
within the precind or been called upon fo to do : that, upon the ap- 
plication made to thefe deponents to appoint an overfeer of the poor 
for the precinft of the cathedral church of Peterborough and to j 

grant an order of removal 6cc., as there appeared no trace or vedige ' 

of any fuch office in any of the writings or regiilers beiongiog to 

the ' 
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the faid churchy and as no fuch officer or churchwarden ever had 1783. 
to their knowledge been appointed, they were of opinion, ths^t ^-^>^^^ 
they had not authority to make fuch appointment; and therefore ^i^ 
declined to- comply with the requifition made. \u^i\cc7of 

Howorth and Blah (hewed caufe againrt the rule for a manda- Peter^ 
mus > and infifted, that the precind in queftion, having been BoaoucH. 
formerly the fite of a religious houfc and now that of the cathe- 
draly and being alfo that part of the edate and revenue of the 
church which was fet apart for the refidence of its highed mi« 
niders and officers, was extraparochial ; and not in its nature that 
fort of eftablilhment which had ever in any inftancc been fubjec- 
ted to temporal cares and parochial duties : that other places, fet 
apart for dudious retirement, though not exprefsly dedicated , to 
religion, have ever had a fimilar prptedtion : that if the bounty of 
the (latutes and the humanity of the prefent pofTefTors had fo long 
induced them to make a voluntary provifton for the poor within 
their precindl, it could hardly be thought a legal, any more than 
it was an equitable, ground pf fubje(3ing them to unprecedented 
burthens, becaufe the extent of their benevolence and charity had 
been carried beyond all example : that it was a decifive anfwer to 
this application, that, except upon the face of the rule, no charge 
appeared that this place was either a town(hip or vill : that in 
the cafe of [a] the K. v. inhabitants of Denbam it is holden , 
eflcntial, that the place *• at the leaft (hould have the reputation of 
a vill or town" to be intitled to have dverfeers appointed withia 
it under Aat. 13 & 14 Car. 2. c. 12.: that, nothing of this fort 
being difclofcd by the affidavits, the authority of the cafe of 
[^] the K. V. Juftices of Bedford/hire would govern the prefent^ 
and confequently this rule be difcharged with cofls^ 

Wallace in fupport of the rule infifted, that what is a vill 
within the aA of parliament is matter of law; and, as is laid 
down by Hardwicke Ch, J. in the Denbam cafe, *• muft be left 
to the judgment of the courts [cj upon the circumflances of the 



M E. 8 G. 2. i; 
[^1 E. 220.3, V 
{(] So it IS laid do 



1735. Burr. Settl.Caf.fo. ^Z» 

1782. Ante, p. 167. 

down by the fame Icam^d judge and the whole court with refpe£t to 
fr&ud, ia th/e caie» of Hex v. Inhabitants ^f Tedfard^ Tr. 8&9G.2. 1735. Burr. Settl. 
Caf. 57. And Kex v. Inhabitants, pf St. Nicholas in Har*wkh. H» 15 O. 2. 1741. lb, 171. ' 
And lo generally, upon returns made by the julUces at feflions, by Lord AJfia/rj^r/^ and 
Dtftijtn and F^fitir^ J. in tbe-c»fe of Rex v. Gayer, efquire« H. 30 G. 2. 1757. Bua.' 
Rep, X45. vide alio Kexfv. Inhaibitants oi Ejford. H. 25 G. 3. 1785, Pofl. 

I i 2 rafe 
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I783. cafe ftated :" that calling a place a vill is not making it fuch : 
^--v**^ that when the whole fadts, that can induce a belief or warrant a 
^^^ conclufion upon the premlfes, are brought forward for the confi- 
Juftfces of deration of the court, what the party fwears as to opirtion or re- 
Pkter. putation muft be immaterial : that, uniefs this were fo, the return 
of fpecial circumftances was a nugatory and ridiculous ceremony:- 
that the fadts difclofed upon thefe affidavits afforded ample and 
abundant proof, that the place in qqeftion had been properly deno- 
minated a vill : that not only in the fize of the place and number 
of the houfes every rcquifitc had been fatisfied, that had ever been 
holden neceflary to conftitute a vill ; but that the rites of marriage, 
bjrptifm and burial were conftantly performed there: and that the 
privilege of adminiftering the facraments, efpecially that of bap- 
tifm and the office of burial, are compleat evidence of parochiality: 
that their having uniformly and immemorially maintained their 
own poor, contrary to the ufagc of thefe efl-ablifllments^ was ac- 
cepting a burthen, which it was hot very eafy to fuppofc they 
would have fubuiitted to upon atiy other principle, than that of 
convidion and a fenfe of duty and obligation : that, this diftridt 
having to the great improvement of the revenues of the church 
been built upon and leafed out to menoffafliion and fortune, 
Grangers to the church and not intitled to any ecclefiaftical pri- 
vileges and immunities; but in whofe families numerous fettle- 
ments by fervice are neceffarily acquired, the duty and obligation 
of providing for them was as ftrong in equity as it was in point of 
law : that it was true, that in the Bedford/hire (Sir George OJborri%) 
cafe, the court faid; that, before they would compel magiftrates, 
in whom the law has lodged a difcretionary power to aft againft 
their own impreffions of duty, they would at the leaft require 
that the affidavits in fupport of fuch an application fliould fay, 
that the place had the reputation of being a vill: but that that had 
been faid in a cafe, in which, as brought before the court by affi- 
davit, there was a total failure of all thofe circumftances which 
could warrant the court in drawing the conclufion, that the place 
in quedion was a vill ; and that the leading circumftance, which 
pointed that way, had been exprcfsly charged by the court to have 
been an impofition. That all other cafes in the books, in which 
it has even been hinted by the court, that it was neceffary to ftate 
that the place was a vill by reputation, were cafes in which there 
was a defedt of other proof necelTary to found the conclufion of its 
2 - . being 
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BOROUGH. 



being acflually and legally Aich ; and were alfo cafeS) In which '783. 
fome farm or manfion, antiently a fingle houfe, had newly been v-^-v^,^ 
turned into' feveral tenements, or to which one or two cottages ^^f 
had been added for the accomodation of labourers or fervants : juftkes of 
but that here there were fixteen fepafate and independent houfliold i^etbr- 
cftabJiihments of perlons of fortune. 

Lord Mansfidd. This fpace comprehends no more than the 
fite of the cathedral and the area round it ; and confcqaently was 
in former times within fanduary, and as fuch facred and Invio- 
lable as the church itfelf. In modern times to be fure there is no 
fuch thing as fanduary^ but thefe places have throughout all ages 
without interruption enjoyed thofe immunities; as ff^ejiminjler 
Abbey now does and other places of the like nature. The antient 
inns of court, though not exadly upon this principle, have alfo 
at all times been privileged : and a fimilar exemption was not qucf- 
tioned in a late cafe, that of [^ ] the K. v. Gardner ; with refped to 
that part of the court and garden ground of Catharine Halt in the 
univerfity of C^OT^r/V/j^^, which lay within the old and extrapa- 
rochial part of that foundation. Would you fay, that Cbri/i^ 
cburcb in Oxford [^] is a vill ? I am not fatisfied from this aiH* 



[a] Tr. 14 G. 3. 1774. Cowp. 79. 

[^J There fcems at this time of day to be no very reafonable, even if there were any 
legal, ground to confider any of our antient colleges or the clofes or fites of our cathedrals, 
as fuch, places, in which it would be proper for the juftices under flat. 13 & 14 Car, 2. c. 12. 
I to introduce parochial regulations. And yet, were not thefe focieties in general regulated 

\ very differently from that df Peterborough, it feems to be rather queilionable, whether the 

\ exemptions they at prefent enjoy could be long fupported. In the univerJlties there is na 

I other defcription of perfons whatfoei^er admitted into the colleges, but the fervants, or ne- 

I cc/fary officers of the matriculated members and their families ; none but thofe who are 

poor, or derive a profit or fubfiflence from the body into which they are admitted: the 
very rcverfe of which is the cafe of this prccin6l ; where they, who are admitted, are 
wealthy, and contribute largely to the fupport of the body that receives them ; to whom 
they are not at all necciTary, or bear the fmalleftj-elation. — While the fpace, of old allotted 
to the conveniences of thefe bodies, continues to be applied to the original purpofes of the 
foundation, while it is occupied by their officers or any perfon fairly and properly bear- 
ing a relation to them, it may be, that they ought to continue privileged beyond the public 
at large : but, when they depart from the objed of their inftitution, admit ftr^ngers into 
their fanduary, derive a coniiderable revenue from fach admiiSons, and burthen other 
pari Hies with the fettlement of all the fervants of thefe inmates, it cannot be within the 
fpirit of the privilege, that they ihould be permitted to make falc of it 5 and, for the purpofe 
I of enhancing the v^lue of their property, convert that, which could only have been^ meant 

I as a benefit, in the nature of an exemption, to themfelmes^ into an injury to the public at 

I large, and a benefit, and an exemption from the payment of a general tax, to all their 

UnantSy reildent upon that fpot. 

davit 
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R£X 

'verfus 
Jullices of 
Peter- 
borough. 



1783^ davit that this place is a vill; and the party applying don't even 
call it fo. 

Buller^ J. As the party applying docs not venture to aflert, 
that this place had ever any Chvil officer, or was ever even reput- 
ed to be a vill (the lafl oJF vs^hich, vt^here the fa£ts of the cafe do 
jiot within fome clear principle of law (hew the place to be of 
that denomination, the court has holden to be indifpenfibly ne- 
celTary for the purpofe of founding an application for a mandamus) 
this cafe falls within that [a\ which has been cited, and the rule 
muft be pronounced accordingly. 

JVilles, and Ajhbu-Jt^ Juftices, concurring. 

Rule difcharged 
with cofts* 



Vide Rex- 
Ante, p. 167, 
1785. pofi:. 



V. Juftices of Bcdfordflilre. E. 22 G. 3. i782- 
Rex V. Inhabitants >of Eyford. H, 25 G- 3* 



\a'\ Rex <v^ Gardner.. Cowp. 75^. 



Feb. ^th. 

Taking an 
aftive part 
in company 
with armed 
perfonsjnde- 
.ijance of the 
laws of cuf- 
toms and ex- 
cife, is a ca- 
pital felony 
within the 
ftat. 19 G. 2. 
«• 34- 



Rex V. Franklyn. 

pAKTRIDGE had obtained a rule to (hew caofe why a writ 
^ of habeas corpus fhould not iflue, direded to the keeper of the 
caftle of the city of Norwich ^io bring up the defendant,whohad been 
committed under ftat. 19 G. 2. [a] for the puni(hmcnt of perfons 
going armed or difguifed in defiance of the laws of cuftoms and 
excife, for the purpofe of being bailed. The commitment charg- 
ed, that he had wit6 tiers armed aided 2Lnd affiftcd in refcuing un- 
cuftomed goods &c. and affaulted &c. and wounded and maimed 
ticc. an officer of excife in the execution of his duty. 



[a] Which ena^e., " That if any perfons., to the number of three, or more, armed wxt^ 
ivre arms, or other cffen five weapons, fhall &c. be aflembled in order to be aiding and allift- 
ing Sec. in refcuing or taking away prohibited or uncu^omed goods, after leisure, from 
any officer or officers of the culloms or excife &c. : or in cafe any perfons, to tha number of 
three, or more, fo armed at af ore/aid^ Ihall &c. be fo aiding or affifling &c. or fhall forcibly 
binder, obftrud, affault, oppofc or refill any of the officers of the cuftoms or excife, or other 
his mijelly*s revenue, in the feizing or fecuring any fuch goods &c. then every perfon fa 
offending, being thereof lawfully con vided, ihall be adjudged guilty of felony, and ftall 
fufier death as in cafes of felony, without benefit of clergy." c. 34. f. i. 

Mr. 
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Mr. Partridge made the application for a habeas corpus upon the 1 783. 
ground, that the commitment did not charge any offence againft ^--v-^j 
the ftatute : that it Aated only that the prifoner did certain a<fts Kex 
with others armed*, but did not alledge that he perfonalh vr^% « '^'^^*'^ 
armed, as the act required : and this fact was lupportcd by the 
atfidavit of the prifoner. 

The court, though they refufed to gfant the writ in the fir ft • 
inftance^ intimating their opinion, that it was not neceffary to 
/ conftitute the offence, that every perfon concerned (bould be 

armed, yet as it was a capital felony, granted a rule to (hew 
caufe^ that the point might be confidered and fettled. 

Kenycn^ Attorney General, now (hewed caufe againft this rule; 
and ipfifted, that the obje(flion very much refembled a diftin<flion, 
that had been attempted on the Black Act \a'\ \ under vvhich it 
being neceffary that the face (hould be blacked to fubjedl the of- 
fender to its penalties, it had been contended, that, where the 
face was covered with crape, or a black mafk ufed, the words of 
an a(fl.fo penal were not fatisfied. 

Partridge. The preamble alfo here (hews the objedt of 
the adt, and that it was aimed at perfons with arms in their 
hands. 

Attorney General. But another branch of the preamble fpeaks 
of wounding and maiming excife officers in the execution of their 
office, without mentioning arms. 

Partridge. But it adds, *' fo affociated and affembled as afore- 
faid" \b\ \ which can receive no other conftrudlion than as refer- 
ring to their being armed.' 

The Attorney General then inlifted, that whether the charge 
of maiming^ ftated in the commitment, would or would not fup« 
port it, it was not neceffary within the meaning of the adt, that 



[a\ 9 G. 1. C. 22. f. 1- 

[^3 The words are : " Whereas divers diflblutc peribns have aflbciated themfelves, and 
entered into confederacies to fupport one another, and have appeared in great gangs in fe- 
veral parts of this kingdom, carrying fire-arms or other offenlive weapons, and when fo 
a^embled have been aiding and afTiiiing in running, landing, or carrying away prohibited 
or ancuilomed goods or goods liable to duties of excife &c., or in obltru^Ung the officers of 
the revenue in the execution of their ofiice &c. And whereas feveral officers of the cuftoms 
and excife 5:c. have been woanded, maimed, and fome of them killed, when in the execution 
of their ofBce^ or other^ife, by the faid diiiblute perfons, fi affociated and ajembltd as afor$' 
/uid, yr." 

every 
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1783. every pcrfon adtivc and concerned in riotous proceedings of this na- 
^-^v-^ ture (hould individually be armed : that, though the prifoner had 
^^J^^ denied having any concern in this outrage, he had on the contrary 
Franklyn. an affidavit, ftating not only that the prifoner was at the head of 
the party and encouraging them, but alfo that he was armed; fo 
that, even if the court fliould think that the ftatute could only 
affedt perfons, who were themfelves armed, and confequently that 
the prefent commitment was defetflive, this application muft prove 
nugatory ; as before the writ of habeas corpus could be returned, 
a proper warrant of detainer (hould be lodged againft the prifoner. 
Lord Mansfield. To be fure that may be done: but the 
prifoner does not deny, that he was there with armed perfons ; 
and, if he was adtive, it is not neceffary under this a£t, that fuch 
individual fhould be armed. His Lordfhip added, that, inde- 
pendent of the Attorney General's affidavit, there was no ground 
for this application ; for the court never grants the motion, up- 
on the merits as difclofed by the prifoner's affidavit. 
IVilles, AJhburjl^ and Buller^ Juftices, concurring. 

Rule difcharged. 

Rex V. Compton et al. 

Confpiracy f^OCKELL movcd for an information againft the defendants, 
ficcrrand^* ovcrfccrs and inhabitants of the pari (h of Doncajler in the 

others in low county of Tork, for confpiring to prevail upon a foldier to marry 
fituntionsand ^ p^^^ woman of their parifh, then big with child, for the pur- 
ces,tomarrya polc oi throwing the burthcn of her maintenance from them- 
poor woman, felvcs upou the townfliip of Ktrkbyin that county, in which 
paSToT townfliip her hufband, the foldier, was fettled, 
manfettiedin The affidavit, as ftated by Mr. Cockell, very ftrongly impeach- 
r^'ro^'cr iX ^^ ^^^ condudt of the defendants. 
j*ea for^L^m- Sed per Lord Mansfield and the court, 

formation. Great incouvenience has been felt from the pradlice of obliging 

Se^^deHnl' *^ perfons in low circumftances to (hew caufe againft informations, 
quentsareof and to comc afterwards before this court from perhaps a very 
any lituation rcmotc part of the country, and confequently at a great expcnce, 
gooJ^drcwm- to receive judgment. To be fure this appears to be a very fit fub- 
iiances. je6^ for profccution ; but juftice may effi^dlually be done other- 
wife ; 



f 
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wUc; and it will be more proper in all [a] fuch cafes, to take the lyi^* 

common remedy and proceed by way of indiAment. [i]. c-nro 

Motion denied. ^^^J^^ 



COMPTON. 



The mayor and town-clerk of Doncajer were included in this ap- 
plication ; but the court thought, that the affidavit did not fuffi- 
ciently reach theni. If it had. Lord Mansfield faid, the court 
would have granted the rule againft them* 



[a J SOy in the caie of the K. v. Slaughter and Batt, the overfeerand the churchwarden of 
the parifli of St. Mary Woolchurch Ha<w in the city of Londotiy upon the motion of Mr. 
Syhefler, who cited the cafes in Strange and other more recent manufcript authoritiei, for 
an information againft the defendants for confpiring to marry a poor woman of their parifh 
to a perfon ia the workhoufe of another pariih, BulUr J. faid. No fuch rule has been 
granted, (ince I fat here. The court has come to a refolution, not to grant informations in 
thefe cafes. £.25 G. 3. 1785, Wtdnefday^ April 20th. This application was a]fo made 
without efled in a very grofs cafe, that of a man under durefs married to an ideot. Rtx 
V. Up/dale and f^inn, overieers of the poor of the parifh of New jflcej/ord, Hants, etaP. Upon 
the motion of Mr. Jekyll, M, 28 G.j. 1787. Monday ^ November 26, fer AJhhurJl, Buller, 
undGro/e, Juftices. 

[^] Till a few years before this determination^ as the pariih in which the hu(band lived 
was by this criminal condudi of the inhabitants of the other parifh deprived of all relief 
upon the queftion of fettlement, if the affidavits in fupport of the application eftablifbed 
the fa£t» the information was ufually granted ; except where the woman, fettled in the] 
defendant's pariih previoos to her marriage, was with child by the man to whom the de« I 
fendants procured her to be married, ^ 



Rex V. Inhabitaats of Seagrave. Satur/ay, 

Feh. Ztb. 

TWO juftices remove Thomas Brcwn, jinn his wife, and their Theconfent 
two children, from the pariih oi Barkby in the county of ofafcrvant 
Leicejier to the parifli of Seagrave in the fame county. The fcf- ^1^^,**^^^*' 
fions on appeal confirm the order, and ftate the following cafe : to the diflb- 
That the pauper was hired from old Martinmas to old Martinmas: J^tion of hii 
that on September the 25th he told his matter, he was going to Jiffs^Ji^^d L^^ 
be married: that his mafter made no anfwer: that he went away fiated.muft 
on Saturday and was married : that upon his return he had no in- becondufive. 
tention of quitting his fervice : that the mailer faid, he would 
not employ him any longer: that he faid he would go, if he would 
pay him his year's wages : that the mafter refufed it ; and faid^ he 
would only pay him for the time he had ferved 5 and afked him 
if he would take his wages, or go before a juftice : that the 

K k mafter 
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mafter fct out about his bufinefs to bis farm at Barrow i when the 

pauper called him back, and faid he would take the money for the 

^^^ time he had ferved i and that be parted with bis own confent. 

inhabT/riitsof The two jufticcs and court of quarter fcflions had concurred in 

S£ACRAV£. opinion, that, as the quitting of the fervice in this cafe appeared 

to be only an acquicfcence by a fcrvantin the interefled commands 1 

of one who was in the habit of exercifing afts of authority over him, 
and that the fervant had fubmitted to a fmall dedudtion of wages 
only to avoid going, as he otherwifc muft have done, before a 
magiftrate; this was not that free confent and contra<fl, that ought il 

to conclude him, and operate as a diflblution of the contract of J 

hiring and fervice. \ 

fiut the court thought, that theiaft words of the cafe as dated ^ 

were fo clear and unequivocal a diifolution of the contrad, that 
they would not permit it to be argued. 

Per Curiam^ 
Rule abfolute and both orders quafhed^ 

Vide the next cafe. 



Saturday, 
Feb. %th. 



Rex V. Inhabitants of Swalcliffe. 



A le^aloT' ' I ^WO juftices by an order remove Thomas TJawkins and Mary, 

derof rcmo- J[ his wife, from the parifli of Swalcliffe in the county of Ojc- 

ckfiv/^f'u fi^^^^ ^^^ parifli oi'Stourton in the county of Warwick^ The 

appeaM " fcffions ou appeal adjudged the fcttlement to be at Swalcliffe^ 

froin : but quaflied the order and ftated the following cafe : 

rem^'ovd t'lf a ^^^* ^^^ pauper was born zx Swalcliffe^ the place of his father's 

place, which fettlement. That in January 1782 he was removed by an order 

does not of two jufticcs from Swalclffe to Afcott^ alaf^e populous village. 

own poor fe- P^^^ ^f ^"C parilh 01 WbtcDjord^ and maintaining its poor in com- 

parateiy, is mou With Whichford \ ^Xxy which order Afcott did not appeal : and 

•artierenul- ^^^ p^^j^ ^f Swalcliffe filed the order at the £//>i6if»y fcffions 

1782 for fafe cuftody. The pauper and his wife coming again 

int6' the parifli of Swalcliffe and not having acquired any fubfe* 

quent fettlement, the overfcers of Swalcliffe obtained the firft 

mentioned order and fent the pauper to Stourton. That at Chip-* 

• P^S J^^^f^^ there arc two ftatutes yearly for hiring of fervants j 

the firfl: is before old Michaelmas^ and the fecond is always the 

WedhefdaytSi^T q\^ Michaelmas. In the year 1775 at Chipping 

Norton fecond ftatutes^ which in that year happened to be the day 

after 
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after old Micba^mas day, the pauper was hired to ferve Jobtt 1783. 
Hous of Stourton, from that day unti/ old Michaelmas day 1 776 ^^^v^ 
for 4/. 6 J. 6^. wages. That on the Friday following the pau- J^^j^^ 
f per entered on his fcrvice and continued therein at Slourion, until inhabitantsof 

the day after old Michaelmas day 1776; when the mafter paid the Swalcli^fe 
pauper his wages, and he went away. That the pauper in the year 
J776 was hired by one Matthews at Sbipjion firft ftatutcs, which was 1 
the Saturday before old Michaelmas day, to ferve the faid Matthews 
zl jifcott from Michaelmas 1776 to Michaelmas ijjy 2lI /^ I. 10 s. 
j wages, and common for one (heep ; that the pauper entered on 

I ] his fervice, and in thecourfe of the year the mafter fold the pauper 

I , fixteen (beep upon credit. That the pauper continued in the fer- 

I vice without any difference having happened between him and his 

mafter, until Shipjlon firft ftatutes 1777, which were held on the 
4th of OSlober in that year : when the pauper went thither to be 
hired, and returned to bis fervice early in the morning of the next 
day, having been out all night« The mafter (who had knowledge 
of the pauperis courting a girl) told the pauper he would have 
no fuch goings on, as lying out all night, and that he ftiould not 
be a fervant of his any longer : to this the pauper anfwered, that 
he was as willing to go as his mafter was to fend him away : the 
mafter then told him, he (hould make a dedudion in his wages. 
That the pauper had his whole wages paid to him excepting one 
fhilling, at the time he fettled the account with his mafter, which 
was about a week after Michaelmas : apd he underftood the ftiilling 
.was deducted for lying out all night. The feftions quaft}ed the 
order of juftices, on the ground that the hiring, from, the day 
after old Michaelmas to yohn Rous to the old Michaelmas following. Settlement at 
was not a hiring for a year; and determined, that no fubfcquent ^^^""^» 
fettlement was gained at Afcott. 

Howorth and Wooddefon ftiewed caufe in fupport of the order 

of feffions; and they admitted, that, under the authority of \a\ 

the K^ v. the inhabitants of Syderjitme cum Bermer^ a hiring from 

the day ^itct Michaelmas until the Michaelmas following was. a le<- 

. gal hiring, for a year. 

They endeavoured to fupport the propofition, that the fliilling 
'having been unreafonably and oppreftively deduded and tl;ie 

[a] E. 17 G. 3. 1777- ante, p. 19, confirmed in the cafe of the K, v. Inhabitants of 
Skiflam^ M, 27 G. 3. 1786. I Durn/orJ And EaJ. ^^o. 

K k 2 mafter. 
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1783. mafter having otherwifc an obvioufly interefted* motiire for his con-^ 
^^-v-o dudt, the. court might under fuch circumftanccs prefume fraud, tha' 
J^rA/ ^^ ^^^ ^^^ exprefsly ftated : that acquiefccnce was not confent : that 
Inhabitantsof it had been decided in the cafe of [a] Rex v. Inhabitants Je Iflip 
SwALChiPFE in com. Oxon. that a fervant had a right to abfent himfelf for the 
purpofc on which the pauper here went : and, ifihat was not the 
caufe of turning him away, it muft have been a fraud. But this point 
was not prefled, as they did not appear to think the ground tenable;. 
But they farther contended, that the order pf removal to Afcott^ 
being unappealed from, was conclufive as to the pauper'^s fettlement 
in theparifti oi Wbicbjord : that, as Afeoit was ftated to be a large 
populous village, maintaining its own poor in common with Wbieb^^ 
ford^ the court would prefume, that the pauper had been rc^ 
ceived by fome perfon ading for the parifli at large : that m the 
cafe of \b'] the K. v. Kirkby Stepbetip it was adjudged, that a pa«- 
riHi was bound by a removal to a particular part of it: that 
in that cafe the feveral divifions of the pariQi maintained their re» 
fpe£tive poor feparately : and that, if the law were unqueftionabljr 
fo where the interefts of the feveral branches af the pari(b were 
feparate, it muft be io^ fortiori^ where they were the fanic: that 
both branches having here a common intereft, the order was no- 
tice to the whole parifh : that being received by any of the pari(b 
was the fame thing, as if it had been received by the whole ; and 
therefore, that as again ft Wbicbford^ as including jifcoti, this order 
• was a conclufive judgment. 

Bearcroft^ in fupport of the rule to quafti the order of feflions^ 
infifted; that, though an order of removal, unappealed from,, is con- 
clufive, when direded to a place to which a removal can legally 
be made, and where there is to be found fome body legally 
authorifcd to appeal, as is the cafe in every parifh as well as 
every hamlet that feparately maintains its own poor, yet in the pre- 
. fcnt inftance the order was direded to a place not of either of thefe 
defcriptions, and in which there exifted no officers to adt : that % 
removal muft be to fuch a place ; a place where there arc officers to 
receive the pauper ; and who may afterwards alfo, if ncceffary^ 
appeal: that to omit to do a thing, which was impoffible to be 
done, could not be conclufive upon any one ; and that JVbkbfard 
could not poffibly appeal in this cafe : for, not being parties, they 
were not entitled to interfere or to be heard. 



M E. 7 G. I. Str, 413. Caf. of ScttL ^j. 
\y] T. 10 G. 3, 1770. Bott, 209. 

That 



t? 
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That, as to the other point, had the maftcr faid, ** you fliall ^7^3* 
go away, for otherwife you will be fettled here 5" it might be frau- ^C^^"^ 
dulent : but that the court in Wronger cafes have faid, the fraud ^^ 
muft be ftated : it mufl be clear to demonftration; they will only lohabitantsof 
take notice of it, where they cannot avoid it. Swalcliffe 

Lord Mansfield, You labour a point that is abandoned. And as 
to the removal to Afcott^ it was no reafon for an appeal. It was 
in truth no removal at all. It was a mere nullity. 

Aphurft, J. You may as well remove to a man's houfe. 

JVilles and Buller, Juftices, concurring, 

Rule abfolute» 
Order of two judices affirmed^ and 
Order of feflions ^uafhed* 



Eafter 



z^z 



1783, 
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Majx^hi Rex ^. inhabitants of Hope Manfell. 

A petty con- rT^ W O Jufticcs by an order remove "Jamei Davies^ Ann his 
?',^Xeand ' ^^^^ ^^^ their five children, from the pariOi of Hope Man^ 
executing it fell in the county of Hereford to the parifii of Brampton Abbotts 
^l^^h^7'\ in the fame county. The feflions on appeal adjudged the fettle- 
chaj^M a " nient to be in Hope Manfell, quafhed the order, and ftated the 
certificate following cafe : 

TftSn"- ^^^^ Daniel Davies, being a certificate perfon from the parifli 
' of Rofs to the pzTiOi of Brampton Aiiofts where he refidcd many 
years, during that refidence had a fon named yobn -, which fon af- 
terwards lived in the fame pari(h and was chofen petty conftable 
and fworn to execute that office : that, after being fo fworn, he 
declared he would not ferve the office himfelf ; and did according- 
ly employ one James Addis to ferve it for him, to whom he gave 
half a guinea for his trouble. That fome years afterwards James 
Davis (whofc legal fcttlement was then in the^parifh of Brtdftow) 
was bound apprentice by indenture to the abovcnamcd John Da^ 
vies for the term of fevcn years in the aforcfaid parifh of Bramp-- 
ton Abbots and duly ferved the faid term. That the faid James 
Davis, the pauper, was removed by an order of two juftices from 
the parifli of Hope Manfell to the parifli of Brampton Abbotts, upon 
a fuppofition that he gained a fettlement there by fuch appren- 
ticefliip ; to which order the parifli of Brampton Abbotts appealed. 
This court, confidering the matter^ is of opinion that the afore- 
Scttlcmcnt at fajj John Davies though chofen and fworn into the office of petty 
AUbotu!^ conftable, but not having himfelf executed the fame, did not gain 
2 a fct- 
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a fettlement ia the faid parifli of Brampton Abbots i and confe- I783,* 
quently that the faid' James Davis, the pauper, did not gain a ^-"v-^ 
fettlement in the fame parifti by means of fuch apprenticeflbip. ^^^p 

Bearcroft and Phillipps (hewed caufe in fupport of the order of inhabitants of 
feffions: and they dated the queftion to be, whether according to H^^^ Man- 
the true conftrudion of the ftatutes 3 ^. G? Af . [a] and 9 Gf 10 '^'*^' 
W. [^] the pauper's matter's certificate fubfifted, at the time the 
pauper ferved his apprenticefhip ; or had been previoufly avoid- 
ed by his having executed the office of petty conftable by deputy 
and under the circumilances ftated in the cafe ? And 

Bearcroft contended, that, though the latter of thefe ftatutes, 
which refpedls certificated perfons, enadts, that they may acquire 
a fettlement by executing an annual office, yet the former adl, which 
was a general one, required that the office ffiould be executed by 
the party intitling himfelf, for bimjelf and on bis own account : that, 
thefe afts being in pari materia, the latter muft be referred to 
the former; that in this view it was obvious that executing the 
office by deputy would not fatisfy the exprefs words of the le- 
giflature ; and that nothing lefs than a perfonal difcharge of its 
duties could give a fettlement. 

That fuch an execution of the office could not be confidered 
as giving a title to a fettlement without doing as much vio- 
lence to the fpirit of the poor laws in general as to the letter of 
this particular ftatute : that this as well as ma,ny other modes of 
acquiring^ fettlements were merely fubftitutes for notice to the 
parifli, which the law otherwifc would require : that the principle 
therefore was notoriety to the parifli : and that, unlefs the party 
ferved the office in perfon, there could not poffibly be that noto- 
riety ; for that the petty conftable was not chofcn by the parift), 
but at the leet, of which the pariOi had no notice. 

Mr* Bearcroft alfo contended,. even if the court ffiould be of 
opinion, that the difcharge of the duties of this office by deputy 
was fufficient to fatisfy the ftatute, that ftill it ought to appear that 
the whole of thofe duties had been difcharged and throughout the 
whole of the period during which the officer was bound to per- 
form them : that it had been adjudged, in the cafe of \c\ the K. 
V. the Inhabitants oi Fittlewortb^ that an execution of the office 
for the fpace of a whole year was necejQTary to give a fettlement ; 

{fl] c, II. f. 6, . • 

{^] c. 11. f. I. 

{c\ M, 18 G. 2. 1744. Burr. Settl. Caf, 238. 1 Wilf. 81. S. C. 

and 






Vide the next cafe. Rex v. the inhabitants of St Nicholas, Glouceftitr. 
Dtunijon^ J» in Rex v. FittUiA/orth, Burr. Settl. Caf, fo. 242. 

in 



I! 
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1783. and that it did not appear upon the cafe when and how early in 

^^^v"^ the courfe of his year the pauper employed the deputy^ or 

v^^Hs whether fuch deputy did or did not difcharge the duties of hit 

Inhabitantsof office. 

Hope Man- g^^ upon this point the court thought, that the fame ftridnefs 
is not to be obfervcd in conftruing orders of juftices as is ufed in 
convidlions; and that they will not doubt offadts^ of which it 
appears that the feHions bad no doubt. [^] 

Pbillipps contended, that the pauper's mafler had not avoided ' 

his certificate^ the execution of the office not having been fuch, 
as the adls of king William require : that the very terms of the 
a£ts of parliament as well as the general principles of the poor 
laws demonftrate, that the execution of this office mufl be per- 
fonal : that the words of the firft adl were ** If any perlon, who 
(hall come to inhabit in any pariffi": that thrlc words were ftrid- 
ly perfonal ; and that there was no pretence to lay, that a man 
could g^in a fettlement under thcfe words by any rcprefentation, 
by the inhabitation of his wife and family without himfcif* that 
thefe words are immediately followed by * ihall forhimfclf and 
on his own account execute :" and, being fo conncdtcd with the 
former, fcem to (hew that the legilliture meant to purfue the 
fame idea of perfonality : and that the continuance of the party 
in office during a whole year, which the fame cUufe required, 
farther favoured the fame idea : that this, which bore the title 
of an explanatory adt, muft be taken accurning .to the natural 
import of the words, and will not admit ot a latitude of con- 
ftrudlion : that the cafe of an explanatory law was one of the laft 
in which it would be permitted to refort to artificial reafoning and 
legal fidlions ; fuch as the dodfine oi qui facit per alium^Jaat per 
fe : that, as in every other inftancc the gaining of a fettlement is per- 
fonal, it ought ftill to be more fo, when done by fuch means as in 
the prefent inflance, by the means of avoiding a certificate ; be- 
caufe it was the objeA of [^J the latter of thefe afts to increafe 
the difficulty in fuch cafes : that a fettlement is confidered as a 
reward by the parifh for the benefit of the pauper's labour, a rc- 
compence for the fervices he has performed : that it is fo adjudged 



•'-> 
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in the cafe of [tf] the K. v. the Inhabitants of CAr^rAwr^i^: that 1783, 
in dircfl: contradidion to this maxim, by a'refidencc in any other *-nr^ 
place and confeq,uently without any recompence to the parifh, if the ^^^ 
doiftrine of deputing were to prevail, the difficulties thrown by the inhrbUantsof 
Icgiflature in the way of certificated perfons, aiming at fettle- Hope 
ments, would be removed, and a door to great fraud opened. Maksbll. 

That a petty conftable is not fuch an officer, as is by law 
authorized, [^] unlefs under particular circumflances, to appoint 
a deputy : that it is laid down in [c] Hawkins^ that '^ a confta- 
ble may appoint a deputy to execute a warrant directed to him, 
nvben by reafon of ficknefs or otherwife be cannot do it bimfelf:'' 
and that the feafon affigned is, that otherwife there would be a 
failure of juftice; and he adds, '* that he does not find that it is 
fettled, that without fuch fpecialcaufe a conftable can make a de- 
puty :" thatm Sir Walter Vane's cafe it was holden by Keeling Ch. J, 
and Windbamy that a conftable cannot make a deputy; and that 
the juftices at feffions did wrong in allowing it; for they^ only 
make a fervant, but a deputy as fuch muft be fworn and zQi for 
himfelf as well as the conftable; and that in this cafe as reported 
in \d\ Keble and Siderfin the authority of [e] Phelps w. Wincbcombe^ 
which is there ftated to have been cited from Moor and Rolle^ 
was by thefe judges denied to be law, as to a conftable's general 
power of making a deputy : and that it was agreed by the court 
as ftated in Siderfin that, where a woman, under a cuftom that 
this office fhall be ferved by rotation of hou fes^ is called upon, 
fhe may appoint one to ferve for her ; and that he who is to ferve 
is fworn and is the conftable and not a deputy: that it feems to 
follow from hence, that, where it is not perfedlly clear that an 
officer has a power to depute and where that officer is fworn, the 
ads of his unfworn deputy cannot by any relation be faid to be 
his ads. 



\a\ £. 33 G. 2. 1760. by Wilmot J. Burr, Sett. Caf. fo. 49B. 

[^] The gtneral power of making a deputy in this cafe as well as in that of an overfeer 
is very fully difcuiTed in the cafe of the K. v. Alice Stubbs and Others* £• 28 G. 3. 1788* 
Durnford and Bail 2. 395. 

V] 2 P. C. 62- • ■ 

^ y] H. 19 Sc 20 Car. 2. 16^7. 2 Keb. 309, i Sid. 355. Vide alfo I Lev. 233. S. C« 
e] M. 13 Jac. Moor 845. t Roll. Abr. 591. 

L 1 That 
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^7^3* That it never has been before fuppofcd that any but the pcrfon^ 
^^nr^ vifibly and publickly executing the office, could gain a fettleoient 
Rhx by it; and that the only cjueftion hitherto made upon the fubje<ft 
avr>x Ujjg been, whether fuch perfon, adline for another, could himfelf 
Hope gain a lettlement ? that, the court held, he could not^ as not 
Maksill, executing it on his own account: that ftill lefs ought the princi- 
pal to have this advantage without any execution at all : that 
Lee Ch. J. at the time he delivered the judgment of the court in 
the cafe cited of R. v. Ftttlewortb faid, ** my opinion on the aft 
•* [a\ is this, that the meaning of the words unlefs he flialT exe- 
•* cute fome annual office in fuch parifli &c." isj that, ** unlefs he 
** does that fervice^ 'which is a performance of this requijite^ njchich the 
'* a5l prefcrihes &c, he docs not gain a fettleqient :" that his 
lordfhip had before faid in this cafe, that ** the reafon for the fettle- 
'* mcnts given under this title to certificate men was \i)\ Jar the 
** reward 0/ their fervice:*' that to employ another and that proba- 
bly in his own abfence, could never be that execution of his office or 
performance of fervice, which was meant by the Icgiflaturc to give 
fuch an officer a claim to the reward : that if every other title to a. 
fcttlement was founded upon a perfonal performance of the requi- 
lites, that if a man could not refidefor40 days or come into a pa- 
rifh to fettle on a fettlement of 10/. a year by reprefentation, if he 
could not be hired for a year or bound as an apprentice by deputy, 
if thefc adls could not be done for him by another^ much- lefs ought 
that ad J which the very terms of the ftatute require that he muft 
do ** for himfelf:" that the authority of the cafe cited, with 
refpcdt to the neceffity of a perfonal fervice to entitle the officer,. 
had governed a fubfequent cafe, that of [^] the K. v. the inhabi- 
tants oi Cbrijlchurcb : and that, \i Lee Ch. J. ffiould have throwa 
out any didum to the contrary in a more early \^ct\ period than the 
determination of the K. v. Fictlewortb^ the court would pay very 
little regard to that, when fet in oppofition to the folemn and de- 
liberate determination in the latter cafe« 






• 9 & 10 W. 3. C. II. $ !• 

Upon this fubjeft fee the K, v, the inhabitants of St. Giles's, Readings Tr, i8 G. 3- 
1778. ante fo. 56. and note thereon. 

ff] Tr. 27 & 28 G. 2. 1754. Burr. Sett. Ca. 365. 
(/] £. 8. G. 2, 1735. Rex v^ the inhabitants of St. Maurice in Winchcfier^ Borr. Sett* 
Ca, fo. 29> 34. 

He 
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'ver/us 
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He alio obfervcd, that if thefe ads in pari materia were not con- 178^. 
fidered as one law, ff, contrary to its preamble, the latter ftatute 
was to be taken as a new and not [^] an explanatory one, the mere 
entering upon an annual office, after having been legally placed inhabTtantsof 
in it, would entitle to a fettlement : that in the K. v. Fittleworth^ Hope 
Lee Ch. J, had urged this argument with the fame view ; that it M^^'^^^^' 
was the former adl alone, that required an execution throughout 
the year : that merely to have been inverted with the office or even 
to have executed it in a fingle inftance could never be fuch a fer- 
vice to the pariffi, as could be meant to intitle to fuch a reward : 
that fuch an idea, though it was the clear conftrudtion of the adt 
if confidered fepararely and apart, had never yet been infifted upon ; 
and confcquently that the univcrfal fenfe muft have been, that 
the two afts together formed one fyftcm of law upon the fubjed. 

Allen in fupport of the rule to qua(h the order of fcffions in- 
fifted J that, with refped: to the firft point whether a conftablc 
may appoint a deputy, the diftindlion was, that minifterial offices 
may be, executed by deputy, but that judicial offices cannot : that 
it is faid in the very paflage that had been cited [/^] from Haw^ 
kins, that ** the office of a conftable is wholly minifterial, and no 
way judicial :" that this diftindion is adopted by Coke, Ch, J. in the 
cafe of Phelps v. Winchcombe as reported in \c\ Buljirode and Rolle ; 
and that it is there holden, as it is alio laid down by Lord 
Hale, [d] that a conftable may appoint a deputy : that all the 
authorities agree that for a fpecial caufe he may make one ; ^nd 
that it is by no means a ncceffary confequence that he cannot ge-- 
\ nerally depute : that in the cafe of [c] Peak v. Bourne it is decided 

that a pariffi clerk may depute j and the court in delivering their 
I judgment give the prefcnt cafe as another infl:ancc of a fimilar 

power: and that in the cafe of [/] Medburft v. Waite the court 

[fl] It is, in exprefs terms, explanatory only of the St. 8 ^9 W. c. 30. without any 
general reference, or reference to St. 3 1^. ^ Af. ^. 1 1. y. 6., the adl in qucilion, 

[h] P. C. 62. 

^* n Jac. I. 3 Bulflr, 77. 1 Roll. Rep. 274. 
*^ [d] H.H. \\ C. 88. 

[^] M. 6 G« 2. 2 Str. 942, but this cafe, and the opinidn of Lord Hale as well as e\Qiy 
other cafe cited, appears to have been founded altogether upon the authority of Phelps v. 
Winchcombe ; "^e decilion of which cafe could by no means cftabliih the ^/«fr^/ power con- 
tended for; as it was the cafe of a deputation made by a conftable, nuben Jick, and for 
a purpofe, clearly minijUriaL It is alio dated by the reporters in general to have been ad- 
journed; and by Bulilrode to have been compromifed, and th;it no judgment ever was 
given. 

\/\ M. 2 G. 3. 1761. 3 Burr, 1259. 

L 1 % held. 
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178^, held, that a high conftable (though taken to be in fome refpcfts 
'^^v-o a judicial officer) might make a deputy to do minifterial [d\ aas* 
wrL That, with refpcdl to the feconcj, point, whether a conftablc 

Inhabitantsof executing his officc by deputy avoids his certificate and acquires 
Hope a fcttlement, it was [^] a maxim, that the court would lean in 
favour of fettlements : that though there was no diredt authority 
upon the fubjedl^ the principle bad been e(labli(hed in many 
cafes ; that what a man does by deputy is to every intent and 
purpofe the fame thing as if he did it himfclf : that there could 
be no rcafon why this (houjd be the only exception to that gene- 
ral rule : that the meaning of the legillature, in u(ing the word$ 
*' for himfclf and on his own account" in *S/. 9 Sf 10 fV. 3. was 
to prevfent a deputy from gaining a fettlemcnt : that it bad been 



adjudged in the cafes of \c 
Hales^ and [d] the K. v. t 



the inhabitants of Lotbfome v. Sheriff^ 
ic inhabitants of Winterbourn^ that a 
deputy conflable, executing the office, does not thereby acquire 
a fettlement : that, if the duties of that office are performed, the 
performance of which was intended to give a fettlement in the 
parifh thereby benefited, this right muft fall famewhere; aod» 
that it feemed to follow of courfe, that if it did not upon the de- 
puty, it muft upon the principal : that otherwifc, though' a fer- 
vice was done and a recompence intended, no recompence could 
be had ; and the maxim that fettlements are. to be favoured 
would be totally and ftrangely reverfed. 

That it has been faid, that notoriety is the principle \e\ upon 
which the feveral modes of acquiring fettlements, fubfequent to [/] 



[a] But the power claimed here is to depute eemraiiy and for a//^£ls. In fuch a caie 
there is an inftancc in which the legiflaturc have interfered; for by St. i W. & M. c. 18- 
f. 7. it is provided^ '* that if any perfon diflenting from the church of England fhall be 
chofen or otherwife appointed to bear the office of high conftable or petit conftable. Sec, and 
^fuch peribn (liall fcruple to cake upon him any of the faid offices in legard of the oaths> &c» 
every fuch perfon iliall and taaj execute fuch office or employment by a fufficient deputy, &c» 

r/y] The' this has been generally fo received, it does not any where appear tp have been 
fo ellabliihed upon any clear and fatisfa£tory principle ; neither has it at all times and univer- 
fally been adopted. It feems, that the maxim ought only to obtain in particular cafes> 
and that the founder and better reafoning is that of Lord Ch. J. Rayn^ond, M. i G. z. 
1727. Bott. i'o. 291. ** I do not fee why the ftatutes are to be conllrued in the favour 
of fettlements, when fuch conftrudion may do a prejudice to other people, and no fer- 
vice to the pauper, who certainly is no vagrant, but has a fettlement fomewhere.'' 

[c] MSS. Caf, Hil. 6 Ann. Vin. Abr. 19, 379. 

[d] H. 4 G. 3* 1764, Burr. Settl. Caf 520. Seealfe 1 Bl. Rep. 492, 

[e] In the cafb of a certificate man, the certificate does not amount to a notice in writing. 
Lord Hardwicke in the K. oi. St. Maurice in Wincfaefler. Burr, Settl, Caf« fo. 29. £. 8 G. 2. 

^735- 
[/] c, 17. f. 3* 
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ft. I. ^a. 2. are founded, and confequently that perfonal fcrvice i$ 1783 
here an indifpenfiblc requifite j but, if this were fo, if the fettle- ' 



mcnt depchded altogether upon that degree of notoriety which maft ^'^^ 
arife from .the execution of the office, it could never have been dc- inhabitantsof 
cidcd, tjiat a fettlement could not be gained by a deputy : that the Hope 
ft. 9 & 10 /T. 3. docs not require a perfonal fervice : that the words ^^nsetll. 
are merely '* execute fome annual office :" that it is anew law, and, 
as fuch, to receive its conftrudtion from itfelf, and not to be inter- 
preted by reference to the peculiar wording of any other a<5l; and 
that it is not explanatory of ft. 3 & 4 ^, 3. : that it was cxprefsly 
fo adjudged in a cafe [tf] between the pariffies of Burclear and Eaji-- 
woodbay j and in the K. w. St. Maurice in Winchejier^ as ftated in 
Bott.fo. 346. : that in the fame cafe, as ftated in Burr. Lee J. 
adds, that the unanimous judgment of the court in the K^ v. Bur^ 
clear was well founded ; *• for the adt enlarges the certificate man's 
•* power of gaining a fettlement, for now if he executes fuch an 
" office by deputy he gains a fettlement, whereas by 3 & 4 ^. Gf 
•• M. he was to execute it for himfelf and on his own account :'* 
that no found reafon could be oppofed to this conftrudion ; for, al- 
tho' the office was executed by the deputy, it was the principal 
that was refponfible to the pariffi; and, that it was in conformity 
to one of the firft general principles upon which the dodlrine of 
fcttlements was built, that, as the pari(h derived a benefit by being 
eafed throughout this year of the burthen of this office, the perfon 
by whofe means they were fo relieved was intitled- to his recom- 
poncei and that the law had faid^ the equivalent was his fettk- 
ment. 

That, tho* notoriety might be the true principle, there was not, 
as had been contended, any want of legal notoriety in this cafe \ for 
that, in contemplation of law, the pariQi mu(l be taken to be prefent 
at the leet, where they owed their attendance ; and confequently 
that the principal maft have been placed in his office with the pri- 
vity of the pariih. 

Wtlles^ J. Two ftatutes are made the fubiedt of doubt here ; the 
ftat. 3 & 4 W: & M. and 9 & 10 ^. 3. This laft is the a(ft more 
immediately applicable to the prefent question. One point I lay 
cut of the cafe, whether a conftablc may make a deputy ? Moft of 
his ads are minifterial, and as to minifterial afts he certainly may» 



[al E. 5 G. !• I Str, 163. 

This 
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1783. This is fo fettled in Medhnrfl v, Waits : and the cafes cited oi\a] 
^-^v-^ the K. V. inhabitants of Alcanmngi and Sir Walter Fane*s cafes 
^^^ were confiderable authorities in fupport of the general power. The 
InhX^^ntsof words alfo of the ft, 3 & 4 ^, Gf Af. feem to imply "that this of- 
HopE fice may be executed by deputy. The aft, by reftrifting the right 
Mansfll. there given to thofe who execute the office **for themfelves," ra- 
ther fuppofcs, that, unlefs this refiriclion had been inierpofcd, they 
would have intitled themfelvcs, if they had adled ** for others/' 
But that will not intircly govern this queftion ; as there is behind 
a confiderable [i?] doubt, how far this ftatutecan be connedfed with 
ft. 9 & 10 ^. 3., by which the fcttlemcnt in the prefent inftance is 
given. Had it not been for the authority of L^^ Ch. J. in the 
cafe of the K. v. Fut/ew:rth, I (hould have thought that the latter 
ftatute had been a new, and not an explanatory, law. [^]. 

To 



[a] H. 9 G. 3. »769. Burr. Settl. Caf. 634,. 

[if] The authorities are not only far from being uniform with refpcft to the reference 
of the latter of thefe ftalutes, the Certificate Aft, to the former under which a feitlemelit is 
gained by ferving an office ; but there has alfo been much difference of opinion, whether the 
' Certificate Adt ought to be conftrued with relation to.the ft. 13 & 14 Car. 2. ; under which 
the power is given of removing perfons, coming to fettle in a tenement under the yearly 
value often pounds. But, tho* there are to be found fome didla of a late date, that feem to 
fhew that this qoeftion is ftill unfettled, yet in the cafe of the K. 1/. the inhabitants of 
Duns Tew. Tr. 29 & 30 G. 2. 1756, this point received a folemn determination agreeable 
to the intimation of opinion by Mr. Juftice Willes in the prefent cafe ; and that the Certi- 
ficate Ad was not thefe to be conftrued with reference to the 13 & 14th of Car. 2., but as a 
new, and not an explanatory law. And this decifion was fubfequent to that of the K. v. 
Fittleworth, which was in M. 17 & 18 G. 2. 1744. Vide the cafe of Rex v, the inhabi- 
tants of Fillongley. M. 27 G, 3. 1786. Appendix, p. 

It feems proper in this place to give a view of the claufes of the three ftatutes, upon 
which thefe queftions arofe. 

By ft. 3 W, y M. c. 1 1, f. 6. '* If any perfon, who (hall come to inhabit in. Sec. fhall, 
for himfelf andon his own account, execute any public annual office or charge in &c. during 
one whole year, or fliall &c.i,theh he (hall be adjudged and deemed to have a legaUcttlement 
&c.|^tho' no fuch notice in writing be delivered and publiflied, as is hereby before required." 

By ft. 9 & 10 W. c. II. f. I. " No perfon &c. who (hall come into any parilh by any 
fuch certificate as.aforefaid (hall be adjudged by any adl whatfoever to have procured a legal 
fettlement in fuch pari(h, unlefs he (hall really and bona fide take a leafe of a tenement of 
the YEARLY * value of ten pounds, or (hall execute fome annual office in fuch pari(h, being 
legally placed in fuch office." 

By ft. 13 & §4 Car. 2. c. 12. f. i, *' Upon complaint made by the churchwardens &c. 
to anyjuiUce &c. within forty days, after any fuch pcrlbn or perfons [i. c. poor people who 
are rambling from one pariih to another] coming fo to fettle as aforefaid in any tenement 
under the yearly value of ten pounds, any two jullices may remove, &c." 

• It is very fmgular, that this word (hould be omitted by almoft all the approved Editors, 
of the ftatutes, as by Cay, Pickering, RufFhead and Runnington & by Mr. Bott in his ex- 
trads of ftatutes prefixed to his deciiions upon the poor laws, p. 36. Edit. 1773 ; altho' the 
marginal abridgment in every one of thefe works ftates, that it muft be the taking of " a leafe 

of 
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To be furc there can be no doubt, but that tbe holding and le- 17S3. 
gal fcrving of an office was fubftituted in lieu of 40 days notice : ^-^v^ 
but the pauper is here fufficiently announced to the parifli in bis ^^^ 
charaAer of conftable by being chofen at the leet and fworn into inhabitantsof 
his office. An office, conferred fo publickly and in a place where Hope 
it was alfo the duty of .the parifli to attend, could not fail of being ^^^^^^^• 
a matter of notoriety^ It is this notoriety and the credit derived 
from being in fo public a ftation, that form the principal gpounds 
upon which the officer's fettleinent is founded : and therefore I do 
not agree with what was faid by Lee Ch. J. after he had given the 
judgment of the court in the K* v. Fittlewortb ; that the fettlement 
was meant as a recompence for the performance of ihzifervice for 
the fpace of a ycar^ which is the requifite the aft prefcribes. At 
leafl the perfonal fervice is not in my opinion an indifpenfable re- 
quifite. I think on the contrary, that this adt ought to receive a 
liberal conflYudion : and fo it is adjudged in the K. v» Bur-- 
clear \a\. 

The queftion then comes to this, whether this man, having been 
appointed and fworn in and having paid another perfon for dif- 
charging the duties of the office, (hall be confidered as having e'^:^- 
cuted the office within the meaning of the ftatute ? Now it is clear, 
that, if the principal does not gain a fettlement, the deputy can- 
not: but, tho' the deputy does not, you muft refort to a very dif- 
ferent kind of reafoning to fhew that the principal cannot. I find 
nothing which compels me to fay, that it is neceffary, that this 
man (hould have fcrvcd the office in perfon. On the contrary the 
general maxim of the law is, qui fact t per' ahum ^facit per fe \ and 
the burthen of the execution has certainly lain upon this man. 

As to the authorities, had the cafe of the K* v. Fittlewortb been 
diredtly in point, we fhould have holden ourfelves bound by it : 
but there the officer was removed in the middle of the year, and 



bf a tenement of the value often pounds /^r annum ;" and altho' in Cay, RufFhead and 
Runnington this ad is dated to have been examined with the record. The general under- 
flanding amongft la^Vyers and the uniform praftice of near a century has certainly "been in 
contradidlion to this reading and in conformity to the fenfe fuggefted in the margin j -and this 
word is retained in the edition of the continuator of Keblc, Mr. ferjeant Hawkins* Bill and 
ihe executrix of Newcomb, King's printers, and the afligns of Richard and Edward Atkins, 
efquires, in 1706, and alfo in the black letter copy, printed at the time (1697) from the' 
original record in the hands of the clerk of parliament by Bill and the executrix of Thomas 
Newcomb, King's printers. 

[a] Vide Probyn and Lee J. in the cafe of Rex 1;, inhabitants of St. Maurice in Winchc- 
ftcr. E. 8 G, 2. 1727, Burr, Settl. Caf, fo, 29, 3^, 

confequently 
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1783. confequcntly there was no execution of the office for a year either 

^-^^'-^ by deputy or in perfon. I therefore think this an execution of the 

Rrx office within the adt. 

Inhabftantsof Buller^ J. As to the objedtion in point of form, befides the ge* 

Hope neral anfwer that h ^ been given, if the deputy appears to have been 

Mansell. paid, I fhould prefume the whole work was done. 

With refpedl to the merits, the authorities cited ftrongly favour 
the general power [a] of deputing. In the K. v. Allcanningi \y\ 
the court afks " Who is benefited by the fervicc of the deputy ?" 
" Why the principal." And the rcafon given is, " becaufe it dif- 
•' charges the principal from ferving the office again." After fuch 
fervice he certainly cannot be called upon again, until it is. his 
turn. And the parifli as well as the party is benefited by the fer- 
vice ; as otherwife the burthen muft have fallen upon fome one of- 
their number. The office having then in fafl; been fupplied and 
that by the means of the principal, with the knowledge and to the 
advantage of the parifli, the fervice of the deputy is the fervice of 
the principal ; and, if the contrary were holden now, neither the 
one nor the other would gain a fettlement : for it is clear that the 
deputy does not. The whole reafoning therefore of the cafes, 
that eftablifli this, goes ftrongly with the argument, that the prin- 
cipal may. 

Rule abfolute. 
Order of Seffions quaftied. 
Lord Mansfield and Lord Commiffioner 
Afkburfi were abfent. 



\a\ It feems to have been afTumed as a fettled point, both upon the bench and at the bar, 
in the K. v. Clarke. £. 27 G. 3. 1787. Dnrnford and E^ft, fo. 682, 89., geHeraUj that a 
ccmftable may depute, 

[^] Bott. 340. 
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Profits of 
a weighing 
fna(hine 
bou/e are 
rateable to 
the poor. 



Rex V. Inhabitants of St. Nicholas, Gloucefter. 

TW O Juftices allow a rate made for the relief of the poor of 
the parifli of St. Nicholas in the county of the city of G/w- 
cefter^ by which the mayor and burgefles of that ci4y are aflefled 
for their machine bou/e in the fajd parifli* 

Upon the appeal of the mayor and burgefles, alledging that 
the profits of the machine^ (which were eftimated at about 40A 

a year 
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a year and conftitutcd the greatcft part of the charge, the houfe ^7^3' 
being only of the annual value of 5/.) were not a legal objed of ^^'T^^'^ 
taxation^ the fefHons order, that '* the faid rate be amended ; and ^^,^^j 
•* that the faid machine bou/e be rated at and after the rate of 5/. Inhabitanuof 
•* and no more j becaufe they are of opinion, that the profits ari* ^{^^^^^^"'^^^^^^ 
** fing from the faid machine ought not to be rated towards the ter. 
^* maintenance of the poor of the faid pariOi :'' and they dated 
the following cafe : 

That the mayor and burgeffes of the city of Gloucefter^ about 
live years ago, were pofleffed of and entitled to a houfe in the 
pariQi of St. Nicholas in the city o( Glouc^Jier i and, being fo pof- 
fefled and entitled as aforefaid, they ere<5ted a machine in a ftreet 
leading by the faid houfe, for the purpofe of weighing waggons^ 
cartSj (Sc. with coal and other things ; and have (ince demanded 
and received of and from the owner of every fuch waggon, cart, 
&c, fo weighed as aforefaid, the fum of two-pence in the ton for 
every ton, the things^ contained in the faid waggon, cart, &c. To 
weighed as aforefaid, amounted to. That the fteel-yard, part of 
the faid machine by which the faid waggons, cans, &c. were 
weighed as aforefaid, was and always has been in the faid houfe of 
the faid mayor and burgefles in the pari(h .of St. Nicholas aforefaid ; 
and that the faid houfe is called the machine houfe. That the faid 
mayor and burgefles have no right to compel the owners of wag- 
gons, carts, CSc, loaded with goods as aforefaid, to bring their 
faid waggons and carts, &c. to be weighed at and by the faid ma- 
chine. That the faid houfe, called The Machine Houfe, indepen- 
dent of the profits arifing from the faid machine, is worth about 
5/. That the profits arifing from the faid machine are about 40/. 
fer annum. And that the faid machine houfe (lands rated to and 
upon the rate of the pariOi of St. Nicholas in the following man- 
ner, viz. the mayor and burgeffes of Gloucefier for a machine 
houfe, 24/. 1/. lbs. od. 

Bear croft (hewed caufe in fupport of the order of feflions, which, 
by amending this rate, bad exempted the weighing machine from 
taxation. He dated, that the form of the rate was, '* The ma- 
chine houfe I* and that the rate itfelf charges nothing elfe and does 
not defcribe the machine as being part of the houfe : and infifted, 
that, the fefiions having an undoubted right to decide all fads, 
and having ftated it as clear that the houfe itfelf is only worth 
five pounds per annum^ the fingle queftion was, whether the ma- 

M m chine 
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1 78 3* chine was part of the houfc ? and confcquently that the court, bc- 

^•""^^^'^ fore they proceeded to quafli the order of fcffions, muft fee clearly 

^^ . that on the fads ftated they have formed a wrong judgment : that 

Inhabitantsof it does not appear upon this cafe, that the machine is part of the 

StNicHOLAs houfe : that this is by no means a neccffary confcquence of its be- 

^te'"^ ^"S ^^ *^ • ^^^^ ^^ ^^ "^^ ^^^^ ftated to be fixed to the freehold : 
that, even if it were let into the ground of the ftreet before the 
houfe and fo were part of the freehold, it was ftill no part of 
the houfe : but that to make out the cafe on the other fide, they 
muft connedt it with the houfe: that it cannot be faid to be ap« 
purtenant to it; for it only hangs over the way. 

Bu/Zer, J. If the ftreet, fo built upon, is no part of the appur- 
^ tenances, by what right do the corporation eredt the machine 
there ? 

Bear croft. They are owners of the foil. 

Bullery J. If fo, they have allotted fome of this foil, as form- 
ing a necelTary part of one whole, to this ufeful and lucrative pur- 
pofe. 

Mr. Bearcroft then contended, that, as the rate here was made^ 
exprefsly upon the houfe and the houfe only, it could not be 
nccefTary to argue, whether the profits of the machine were, as 
perfonal property, proper obje<5ts of taxation : that, if it were, the 
court had, uniformly in queftions of this fort been governed by 
the ufage of the place; that with refpeft to this particuIaF ma- 
chine, its recent introduction excluded the pofiibility of ufage : that 
the cafe did not ftate any iniUnce of any fimilar machine having 
ever been rated in any other place ; and that it would be extremely 
dangerous and even ruinous to trade to encourage any fucb attempt; 
as upon the fame principle the profits of \a\ weaving machines 
and of every other mechanical invention, by means of which the pre- 
ference given to our manufadures was principally infured^ muft 
necefifarily be fubjected to taxation. 

£1^^, Solicitor general, and Ciyfford^ in fupport of the rule ta 
quafli the order of feflions, infifted ; that, if property of any cha- 
racter or denomination is, by any collateral circumftance or ap- 
pendage, made more valuable than fuch property in general is, 
there can be no reafon that it ihould not be charged to every pub- 



• \a\ The cafe of the K. v. Hogg, E. 27 G, 3. 1787. 16 fo dircQly applicable to the prd- 
fenta that I have thought &t to iii^rt it in the body of this work. See the next cafe. 

lie 
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lie burthen to the extent of its clear profit ; whether that profit J783. 
arifes from a payment, voluntary or compulfory: that the clear ^--nr^^ 
profits of lead mines, received without rifque by the Icfibr, had ^J^^ 
in the cafe of [a] Rowls v. Gell et aV been holdcn liable: that the Inhabitantsof 
profits in the prcfent cafe came within the fame rule: that the ^ji^'^""^'^^ 
point, which had been made refpedting the general rateability of ^ek. 
perfonal property, could have no place here, as in the city of Glou^ 
cejier by a local flatute that property was rateable : that no other 
queftion, than whether a property, circumftanc.ed as the prefent, 
was exempted from the general rateability of property, had been 
» made below, or was meant to be fubmitted to the judgment of this 

court: that, from defpair upon the merits, recourfe was now had 
to an objection, that at moil went to a reflating of the cafe; but 
that there was no pretence for it: that the fieel yard was ftated to 
be in the houfe, and therefore that the engine and the houfe were 
fubftantially the fame thing, or at any rate the component parts 
i of one and the fame thing : that they were applied to one and 

^ the fame purpofe, and the one abfolutely oecefiary to the other in 

point of defcription, ufe and profit. 

They alfo contended, that this produce or profit was liable to be 
rated as tell: but the court held clearly, that it was not; for that 
the cafe ftated, that it was optional in the owners of carriages, 
whether they would weigh or not : and that, though they pafledover 
the foil, there was no obligation upon them to ufe the machine : 
but that toll was a compulfory payment. 
i Lord Mansfield. It is not in terms faid, that the machine is 

\ annexed to the freehold; but the nature of the thing fupplies the 

dcfedl in the expreflion. Indeed the expreflion fufficiently (hews it* 
j What is the houfe ? It is, *' The Machine Houfe," They arc one 

intire thing, and are together rated by the common known name, 
which comprehends both : and the principal purpofe of the houfe 
is for weighing. The fteel yard is the mod valuable part of the 
boufe : The houfe therefore, applied to this ufe, may be faid to 
be built for the fteel-yard, and not the ftecl-yard for the houfe^ 
And the quantum of the aflefiment mud be allowed to be mofjt 
moderate; as, although a liberal allowance ought to be made 
for wear and tear, labour and attendance, the charge does not * 
much exceed the half of the value. 

Wtlles^ J. There does net feem to have been any doubt below 
but that the machme was, as it is defcribed in the rate, appurte* 

I la] E. 16 G. 3.1776. Cowp,45i. 
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J783; n^nt to the building. If fo, its clear profits are undoubtedly rate- 
%^^y^^ able. If a billiard table ftands in a houfe, and the houfe (hould, 
^^ in refpedl of fuch table, let at a higher fum, it is rateable, while the 
Inha^tantsof table Continues there and it is fo let, at the advanced rent. 
StNicHOLAs Buller, J. The conclufion of this cafe is ftrong to (ticw, that 
the juftices confidered [^j the machine as part of the houfe; for 
the qucftion they raife, the point they bring forward and refer to 
the court is, whether the profits are rateable ? And, fo long 
as they are received, they undoubtedly are. It is like the cafe 
of [i] the Cheltenham Spa. There is an extraordinary profit ari- 
fing from this modification of the enjoyment. The only queftion 
therefore is, whether a man ihall be rated for the property he has ? 
If a houfe to day is let for 30 /. per annum^ and to-morrow if 
turned into a (hop, would let for 50/, when it is turned into a 
(hop, it (hall berated at 50// Its being called the Machine Houfe 
ihews, that the houfe and machine are an entire thing. The ma- 
chine is alfo the principal thing. 

Lord Commiflioner Jijhburft was abfent. 

Rule abfolute. 
Order of fcflions qua(hed, 
and order of juftices^ allowing 
the rate^ affirmed. 



f?3 



See the laft cafe. Rex v. Inhabitants of Hope Manfell. p* 252. 
Tr. 17 G. 3. 1777. Cowp. 619. 



Rex V. Hogg. 

[Eafter Term 27 Geo. 3. 1787.} 

A houfe with <« rTT^WO Juftices allow a rate made for the relief of the poor 
gineinit^dc- '* X ^^ ^^^ towuftiip of Rtbchefier in the county of Lancajier. 
fcribcd in the " Thc feflious holdcu at Mtdfumtner 1786, in the town oi Pref-^ 
'^^J^Ta^d " *^^* xxipoti the appeal of John Hogg confirm the rale, and ftatc 
C)th let and '' the following cafc : 

occupied to- 

gether» tho' it doet not appear whether the engine is £xed to the building, is confidered as an intire 
iubjed, and to the extent of their annual value are properly fo rateable to the poor. Local ufages' 
do not controol or affea thc conftrudtion of ads of parliament. 

" Jobn 
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yohn Hogg was rated to the relief of the poor for a building, ^7^7* 
called the Enginc-hoofe; which confifts of a bay of building ^-''^-^^ 
** about 18 feet long and 19 wide, in which there is a carding ^* 
^* machine for manufacturing cotton. The engine is notjixedto Ho«6« 
•* the premifes^ but capable of being moved at pleafure. Thp build- 
•* ing, independent of the machine, is worth only two guineas per 
•* annum \ for which the appellant is willing to berated. The 
*' building and machine together are rated at 36 /. TChe ufage of 
** the town of Ribchejler has been not to rate perfonal property. The 
refpondents inlift, that this carding machine is rateable; and 
the feflions, being of that opinion, confirm the rate. 
*• This cafe came before the court of King's Bench in Hilary 
term 1787, when the court direded it to be reflated, and an- 
** fwers to be returned by the court of quarter feflions to the fol- 
lowing queries : 

** Whether the engine mentioned in the faid order is worked 
*• with water or with horfes 5 and whether the houfe wherein the 
" faid engine ftands is a dwelling-houfe, or built for the purpofe 
*^ of receiving the engine; and whether it is ufed for any other 
'* purpofe than working the engine ; and in what manner the en- 
*^ gine is put up in the engine houfe ; and what is its fize and 
•* bulk : and alfo whether the owner of the building has con- 
'* traded to difcharge the occupier of all taxes? 

'' At the enfuing Eajler the court of quarter feflions made the 
** following return : 

^* The counfel on both fides do confent to the following fads in 
** anfwer to the order of the court of King's Bend ; viz. that the 
engine therein mentioned is generally worked with water^ but 
frequently by the hand. That the building, wherein the faid 
engine Aands, is not a dwelling boufe, nor was it eredted for the 
purpofe of receiving the engine ; but formerly was ufed for the 
purpofes of turning bobbins, and as a weaver's (hop : but is now 
ufed for the purpofe of carrying on the cotton manufactory, 
there being in the fame building two other engines, befides the 
engine before mentioned, worked as aforefaid ; one of which is 
alfo ufed for the purpofe of carding, and the other for tum« 
ming cotton, which tumming is another procefs of the fame 
manufactory. All the engines are placed on tbefhor^ and noways 
annexed orfafiened to the fame ; but may be moved at pleafure and 
carried out and worked in any other place^ either by means of 
3 " water 
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water or manual labour, and are not adapted to any parti* 
cular building. The franie in which the engine ftands is 
twelve feet in length, three feet eleven inches in breadih, and 
two feet nine inches in height : the femidiameter of the 
largeft cylinder with a fmall roller at the top rifing twenty in- 
ches above the frame; the engine finking in the frame fcven^ 
teen inches, Leonard Walmjley is ihe leflcc oi the premifesxxud^v 
the owners, and is fubjedt by his Lafe to difcharge ibe premifes 
of all taxes; and Hogg^ the appellant, is his fubtenant, but 
Walmjley pays the taxes. 

** And now Caldecott (hewed caufe in fupport of the order of 
feflions, confirming the rate ; and infilled, that, though the cafe 
now returned was by no means a full and fatisfadtory anfwcr to 
the qucflions propofed and the moft material point of inquiry 
was contrived to be eluded, yet enough was ftatcd to enable 
the court under a direct authority to adjudge this a fpecies of 
property, rateable to the poor : that it was fuch 
** ]. As being a houfc, confifting of the building and engine, 
and together forming one undivided fubjeif^, of the fame de^ 
fcription, ufe and charader. 

** 2. As the engine itfelf, independent of the building, was a 
vifible, local, perfonal property, producing a certain annual 
profit, without adventure of any kind. 

" I. That this property was rated by the name of the Engine 
Houfe : that the cale ftated, that the engine was in the houfe : 
that it was of fuch a bulk and extent, as to occupy two thirds of 
the houfe in length : that it was not a dwelling houfe ; and that 
the only ufcs to which it had ever been applied were of a na-^ 
ture fimilar to the prefent, and merely as a cafe for machinery of 
this fort ; as a weaver's (hop : and that the (hell was worth only 
2 /• a year, and the engine 34 /. 

" That as they were both thus fubftantially the fame, the finding 
did not any where negative their being literally fo: that it 
only faid, that the engine was no ways annexed or faftened to 
the foot : that it might therefore in many difi^erent modes be an- 
nexed to other parts of the building : that as it was found to be 
" generally worked with water" the wheel muft in fome fort 
have been faftened to the wall : and that, if worked with water, 
it was in the nature of a mill ; and that mills have, as one thing 
with the building that contained them, been adjudged rateable. 

That 
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*• That in the contraft between the parties the original Icflce is 1787* 
*• ftated to be the Icflee of the premifes^ and fubjcdl by his Icafe ^^-v-^ 
«• to difchargc the fremifes from taxes : that the premifles muft ^^ 
*• mean the engine houfe altogether, as dcfcribed in the rate: an Ho«ct 
*' intirety ; and not the machine feparatc from its cafe, or the cafe 
*' from the machine. 

** That agreeable to the fenfe of the owners of this property and 
** upon this general principle was the reafoniog of the whole court 
•* in the cafe of [a] the weighing engine : that alfo it did not appear 
** any where in that cafe, that the engine was part of the houfe, 
^' but only that it was in it : that this omiffion was then infifted 
^' upon in argument ; but that the court adjudged that property 
** to be rateable; Lord Mansfield Szyxn^^ " that the nature of the 
*' thing fupplied the defedt of the expreflion :'' that this cafe was 
*• therefore in point. 

'• That with rcfped to the arguments ab inconwmenti and the 
•' confequences of fuch adecifion, there was not a pretence to con- 
^' iider this as a tax upon labour, or that it could in any new and 
*' improper way affeft the mechanic or manufadlurcr : that the 
<< labouring poor hire thefe engines of the wealthy; and, if as oc-« 
** cupiers they pay this charge, they hire the engine at an eafier 
«< rate : but the labouring hand is then left in the fame fituation 
•* with that of every other labourer: that in all cafes they find their 
^< own tools ; and where a mechanical difcovery enables one hand 
** to do the work of numbers, if, whatever he pays, an equal pro- 
*' fit remains to the workman, the price of labour is where it was* 
** But that the cafe in diredt terms excludes any fuch reasoning here; 
'< as it exprefsly finds that the occupier, the manufadurer, does 
«< not pay the rates, but that they are paid by his immediate 
•* leflbr. 

'* That it 18 faid by Bul/er^ J. in the cafe of [6] Atkins & al. v. 
*' Davis & aLf that ** carrying water from the pump in carts, if a 
*' profit is made, would fubjedt the carrier to be rated to the ex- 
<* tent of thofe profits:'' that this might be faid to be a tax upoa 
'< labour ; but that, if a man were to build carts, and let them out 
** to others to carry, and by fuch dealings make a large profit, the 
^* charging of fuch a proprietor could not in any view be confidcr- 



[a] See the laft cafe. 

[^] Tr, 23 G. 3. 17S3. poft. 
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1787, *^ cd as the taxing of labour : that fuch was prccifcly the prcfcnt 

w^NTO €€ cafe : it was as the tax upon the cart and not the carrier^ upon 

Re^ €t jjjc profits of a Qjcchanical inftrument and not the earnings of the 

HoGo'.' ** mechanic. Farther, that nothing could be nriorc evident^ and 

" intuitively clear, than that thcfe engines frond their nature inuft 

•* unavoidably introduce a numerous poor into the parifhes, in 

•* which they are worked ; and that it would he a monftrous ab- 

** furdity as well as grievance, if the proprietors of lucrative me- 

*• chanical inftruments, by means of which pari(hes become bur- 

** thened to a very heavy amount with poor, (hould not contribute 

** one farthing to the fupportof thofc poor, out of the clear profits 

** of this property. 

•* But that, in another view, if the houfe " was not ercfted 
•* to receive the engine," if it had not the fmalleft relation to it, 
^* the houfe was indifputably a tenement, was indifputably a fubje<9: 
<^ rateable ; ^nd if fo, the court without quafhing the rate, would 
*^ refer it to the feffions to adjuft the proportion'of its value t that 
^* the taxable premifes^ which the cafe dates, that the original 
^* leflfee is to dilicharge of all burthens, mud at lead mean the houfe, 
^* if it mean any thing : but that in its true fenfe it extended to the 
•* whole fubjeil of conteft. 

*^ That, upon the fecond point, it was now much too late to 
«* contend generally ^ that pcrfonal property was not rateable to the 
*' poor : that, where any fpecies of it has been conceived to be in- 
•« titled to exemption, fome /pecial ground has of late been always 
•* infifted upon : that in the cafe of [a] the London water works, the 
*^ queftion was ftated both upon the bench as well as at the bar to 
•* be, whether projedls of very hazardous adventure, requiring in 
•* the firft inftancc a vaft capital and continually in every fubfe- 
•* quent ftage fubjecft to very heavy expence and lofles, were con- 
•* trary to all ufage, fit objedls of taxation ? that having recourfe to 
*^ fuch fpecial ground of exemption feemed to demonftrate, that^ 
^* in the opinion of thofe who fo argued, the ^^^ir^r^/ propofition 
** was not tenable ; and that in the cafe now before the court 
** there is nothing like rifque, or previous capital required, or pof- 
*' fible lofs or heavy expence : and that, under fuch circumftaoces^ 



[u] Atkins V, Davis. 

*' the 
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'* the profits of the lot and cope of lead mines, though uncer- iy^7' 
** tain and though the principal itfelf> the lead mine, was not *-'v*i* 
'* rateable, were holden rateable in the cafe of [a] Rowlk v, ^" 
" Gell & ah ' ^>. 

" That with refpeft to the h&, ftated, *' that the ufage of the 
" town of Ribcbejier had been not to rate perfohal property", 
<^ fuch fad could make no difference upon principle ; though the 
^^ introdudion of it might fupply fome argument from the want. 
«« of any cxprefs authority \h\ in fuch cafe : that, if this pro- 
*' perty had been liable under a coftom, it muft be liable ge- 
'< ncrally ; for there is no other legal ground, upon which a 
^* cuflom can fubjed it : that local ufages may be matter of 
*^ accommodation and contract, and in the diftriifle in which they 
** are found may prevail by force of fuch contracts; but can have 
^' no binding power againft the provifiona of the legiflature : 
•* that in the cafe of [r] the K. v. Saltren efquire (which was 
<' a queftion whether tithe was that fpecies of property, which 
<^ would fubjedt the. holder of it to have a pari^ apprentice ap- 
<* pointed him, though the cafe ftated that no apprentice had 
" ever before been bound there in rcfpcd of tithe) AJhhurJi and 
*' Ba//^rjufticc8, both cxprefsly held, that that circumftance could 
•* make no difference : and that in the cafe of thc^iC. v. Harman 
** Probyn J. declares the law in the fame manner : •* ufages that 
" can vary the conftrudion of an adl of parliament, muft be uni- 
^* verfal, and. not only the ufage of a particular parifh." 

** That, as to the general ufage with refpcd to this fpecies of 
** property, it could make no difference, whether any inilance 
*' of its being rated had ever before occurred ; for that, till the 
*** cafe of the weighing engine, that property bad never been any 
^ where charged, and yet the court bad no difficulty upon that 
•* ground. 

•' Bearcroft, Coclell Serjeant, and ^opping^ in fopport of the 
*• rule to quafh the order of fefTions, confirming this rate, con- 
*' tended ; that the caft of the K. and 5/* Nicholas in Gloucejier 



>]E. 16G. 3. 1776, Cowp. 451. 

^] Vide fo. 156. ante. 

<] £. »4G. 3. 1784. poft. 

y] £. 12 G. 2. 1739. Bott. 8. . 

N n *' was 
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1-87, *< was materially diftinguifhable from the prefent : that it differed 
^^y^ •* in a particular of all others the moft confiderable in the decifion 
K^v «c q£ ^j^jg cafe J that is, that the machine was there cxprefsly dated 
lU'Jvj. ** to have been ** ereded in tht ftreet :" that it was confequently 
*^ fixed to the freehold ; and that it was admitted, that the cor- 
•• poration, who were aflefled for it, erefted it there as owners of 
•* the foil : that this cafe of courfc fell within the very words of 
«• the flat. 43 EJiz. i which the court had frequently and very 
•* wifely declared, they would not extend by con{lru<ftion and 
<* carry any farther beyond the letter : that the engine in the pre- 
«* fent cafe was on the contrary found '*to be no ways annexed or 
*• faftcned:" that it was " placed on the floor" like a chair: that 
** the wax-work in Fleet-fireet might be as well called a tenc- 
<* ment^ or considered as appurtenant to the freehold ; and that 
<« any principle, upon which it could be rated, would apply 
^' equally to any article of houfehold furniture : that the inference 
*^ of the engine's being neceifarily attached to the freehold, becaufe 
^* the cafe ftated that it was generally worked with water, could 
^' not be admitted ; as each of the cafes returned by the court 
** below had pofitively negatived this fa<S, by finding that it ** was 
** not fixed, that it might be moved with pleafure and carried out 
'^ and wotked in any other place :" and that the finding here alfo 
. ^/ excluded another argument that had weight in the decifion of 
*' the iC, V. 6V. Nicholas in GlouceJUvy ic. '* that the houfe might be 
'^ faid to have been built for the fteelyard and not the ftcclyard 
*' for the houfe \ "as it exprefsly ftates **that thefe engines were not 
^* adapted to any particular building." That in truth this could 
*' not in legal contemplation any more than in common fenfe be 
'^ taken as an intirety, as one fingle, infeparable fubjedt ; inafmuch 
*' as upon the death of the owner, they mufi; pafs into different 
'^ hands ; the houfe, if freehold, would defcend to the heir, and the 
'* engine would go \a\ to the executor. 

'^ That no mechanical engine had ever yet, under any circum* 
'' ftances, been rated : that policy and the interefts of trade forbade 
it : that to fubjedt them now would be of very ferious public 
confequence, would be ruinous to the Aaple of the country : 






\a\ To this point fee the cafe of the Salt-pans« Lawton, adminiilrator, v. Salmon efq; 
E. 22 G. 3. 1782. 

" that 
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** that the argument on the other fide rieceflarily went to fub- 1787. 
** jc<ft the flocking frame and all the machinery of the woollen* ^-n*-^ 
^* manufadory to taxation : that thefe had never been attempted ^^^L 
" to be rated, though they had exifted ever fince and long before Hogg. 
** the exiflence of the ftatute : that it would therefore be too 
** much even to argue that this was a property clearly and undoubt^ 
•• edly rateable ; and that it feemed t® be agreed by all the court 
** in the cafe of Al kins Gf a/, v. Davis & aL that in doubtful czks 
** ufagc ought to have great weight; and that it would explain, 
*' though it ought not to cOntroul an ad of parliament. 

** That it muft be, that the manufadturer would in fomc degree 
** be a fufferer, if thefe engines were adjudged rateable : that if 
^' the original owner had formed his calculation in building them 
•* or the mefne holder in taking them for a term of years, at a 
** time when there eirifled no idea that fuch an article was liable 
*' to be taxed, they would take care not to fubmit in future to the 
•* lofs of the whole amount of the tax, but would not fail to throw 
** at leafl his proportion of the burthen upon the labouring hand ; 
*^ and that it would thus operate as a tax upon labour and the 
*' manufadlurer. 

" With refpea to the fecond point they infifted-j that though 
^* they might contend, that there exifts no adjudication, in which 
^' any particular fpecies of perfonal property has been holden lia- 
V ble^ independant of ufage (which is exprefsly negatived in the 
^' prefent cafe) it was fufficient here to fay, that this is no trated 
as perfonal property, but as realty. The rate is upon '^ a build- 
ing :" and therefore that under the denomination of realty and 
** in that character only could this property be Ihewn to be liable, 
•* and the rate fupported. 
AJhhurJi J. 

•* It fceros to me that this cafe is ftill left imperfcdl; for it is 
'* not fiated negatively that this engine, while it is in a ftate 
•' of working, is not in fome way or other fixed to the houfe. 
*' It is only ftated, that it is not fixed to ih^ floor : but it may be 
** fixed to the walls of the building without being fixed to the 
** floor. We can afiume no fads on either fide : but one (hould 
'•fuppofe, that it muft be faftened in fome way ; other wife, as it 
*• is worked by water, the weight of the water muft difplaceit : 
<' and if fo, it is exadly the cafe of the K. v. St. Nicholas m G/ou- 
" c€/ier. But it is enough that part of the fubjeft is rateable ; 

N n 2 ** and 
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^7^7* *' and the rate is on the boufe. Then the quantum of it is not for 



Rbx' 



*^ our confideration ; and this court will not interfere with the 
ver/us ** province of the Juftices, or enter into a general queftion, collateral 
Hogg. <• only to the point before them and not neceOary to the determination 
*^ of it. Befides, the whole is leafed as one intire thing ; for the 
'* IcfTor contradls to pay the taxes for the pnmijfes ; which term 
•* comprehends every thing dcmifcd, the engine as well as the 
*^ houfb: and this finding of the cafe lays quite out of the quef« 
*< tipn all argument that has been ufed to (hew, that an adjudica** 
** tion, fubjciting this kind of property to t^xation^ might operate 
^* as a tax upon labour s an idea that this court would not give 
** countenance to. 

^^ BuUer J. I hav^ always thought that it v^ould have been bet* 
^^ ter to have given a direct opinion at once upon the general con* 
" ftrudion of the flat. 43 Eiiz. c. 2. than, by making fingle in- 
<^ dependent adjudications and avoiding the general queftion, to 
<' have encouraged the Aating 0/ particular cafes., and fu0^ered fuch 
^^ a wade of expense in inquiring, whether the circum (lances of 
*^ thofc cafes formed exceptions to a general rule, fuppofed and 
'^ aflumed, but which had never been pofitively and unequivocally 
*' pronounced. In the cafe oi At kins v, Davis, I ftated the prin- 
** ciple to be, that every man was to pay according to his ability. 
*' This feems agreeable to natural juftice; and if right, the court 
* <' in particgUr cafes have only to look whether any ground of ex- 
** cmption is ftated^ any reafonable exception to tbi^ genera) 
<' principle. In that cafe I agreed with the court, that we could 
" not impofe a new tax upon the fubjefl: by conftruflion. Wc 
<< are not to make, but explain, the law. But I then thought, 
** and I ftill think, that as a general queftioOf perfonal property 
'* is rateable ; and that it is neceffary to (hew the particular cafe 
'Mo be an exception. In fome cafes it may be inexpedient to rate 
'* perfonal property, in many it may be attended wjth difficulty; 
*^ but if the party aiming at it can effedt it, we mud pronounce 
'* the law : and I think that by law it is rateable. 

** As to the objedion founded upon the different qualities and 
*' and charadter of the component parts of this property, and that 
** one would defcend to the heir and the other go to the executor, 
** it is perfedly immaterial here. If the engine were clearly dif- 
^* tiod);> it would in all cafes go to the executor; but, if the fub^ 
*^ je(3 is rateable, no matter to whom it would pafs. Here how- 

2 •* ever 
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*^ ever they are both in the hands of a Icflec ; and, being fo holden 1787, 
** together, would go both to the executor. ^"T^ 

** It is faid, that this is a rate upon manufadlurcrs, and fo it is 5 ^^ly^^ 
** but it is not a rate upon labour. Such cannot be maintained. Hgog. 
*• The rccompence for the labour of the hand or the head is not, 
** eo fwmine^ of in the moment in which it is made, a fubje<Sl rate- 
** able : but when profits have accumulated and are invefted, we 
*^ cannot go into the enquiry, whether they were the profits of a 
** trade or a profeffion, or how they were acquired ; but the qqcf- 
*• ti.on whether they are rateable or not muft depend upon the 
*^ form that has been given them, the thing that vifibly exifts, 
•* Whether converted into land or however oiherwife difpofed of, 
** if they are vifible and yield an annual profit, they are a fubje<ft 
** rateable. The produce of labour, veftcd in property that is 
*V rateable, is then of courfe rateable. 

** There can be no objedlion to the quantum of the rate, if the 
•* fubjeft rated be an intircty. The houfe and engine are, as 
** fuch, let together; are called in the cafe and rate the Engine 
** Hovfe ; and the houfe acquires a greater value from the ufc it is 
'* put to. I therefore confider them as one and the fame thing ; 
** and am of opinion that the rate is good. 

** Gro/e J. We have nothing to do with the quantum or propor- 
•' tion : our proper enquiry is,^ whether this is a fpecies of pro- 
^^ perty that is rateable? It is an engine houfe fitted up with an 
•* engine, but whether that is fixed or not is uncertain : both arc 
" let together, and the rate is on the building. The engine is 
** evidently a part of the houfe; for Walmjley is ftated to be lefifee 
** of the premijes, which comprehend the whole, both houfe and 
*' engine. I therefore confider this as an intirc thing. The ar- 
•* gument, that the property here is of different kinds, and that 
** one pafTcs to the executor and the other defcends to the heir, 
•* would if founded, go only to the quantum of the rate. No 
" doubt, but that unfurnifiied and without fixtures or hangings, a 
" houfe is worth lefs than when commodioufly fitted up; but, if 
** let, it muft be taxed at the value of the whole it contains. If upon 
*' that point a queftion is raifed, if the value is controverted, the firft 
'* application rhuft be to the fefiions ; but no dedu<ftion can poffibly 
^^ be made on account of the peculiar nature and defcendibility 
'^ of the particular articles. A tenement of little or no value, fitted 
«< up as a malt houfe and Iqt together wijji a (nalt mill, though fuch 

*^malt 
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1787. ** malt mill is rcmoveable at pleafure, is not only rateable as real 
property under the denomination of a malt houfe; but alfo to 



verM '* ^^^ ^"^' extent of the annual amount of the profits, which fuch 
HoGo. ** a mill might have added to the building. 

•* It has been contended, that this rate cannot be fupport- 
"ed; bccaufe the cafe I\atcs, that in this town ** the ufage has 
** been not to rate perfonal property.'* This is a general and im- 
** portant queftion, upon which I wifli to be underftood. The 
*• univerfal law of the land cannot bear one interpretation in one 
** town. and another in another,^ It is impoflible. Private treaties, 
** originating in the convenience of the parties and not found to 
** obftrud the execution and defeat the beneficial purpofes of the 
** law, will by all courts of juflice be holden obligatory upon 
** thofe individuals at leaft who perfonally contraft ; but thefe arc 
** mere matters of compaft and accommodation : for if any one, 
•* that has an intereft in the fubjedl and has not concluded himfelf, 
** (hall raife the queftion, we muft decide by the general law. 
'* Where the words of an adl of parliament are clear, ufage can 
** never be attended to : but in doubtful cafes and where they arc 
*• ambiguous, general and contemporary ufage may be material 
" to (hew the fcnfe in which the public have received a pub- 
*' lie law. 

'* Upon the whole I am of opinion, that this cafe is not to be 
*• diftinguifhed from that of St. Nu:bolas in G/oucefier. 

LiOX A Mansfield was abfent. 

Rule difcharged, and the 
Order of feflions, confirming 
the former order of juftices, affirmed. 



Saturday Rcx V. Inhabitants of Mitcham. 

May 17. 

With refpca ' ■ ^ W O Juftices by an order remove John HearJ^ Elizabeth 
to the public, J^ his wife and their five children, from the parifliofM/V- 
adis^tobr cbam in the county of Surrey to the parifli oi Moredon in the' 
confidered as fame county. The feflions on appeal adjudged the fettlement to 
a tcnant*s j^g ^^ Mitcbam^ quaflied the order and ftated the following cafe : 

tax % wDstC" *^ 

ver may be the view of it, as between landlord and tenant : confequently where both are named and 
a«ither exprefsly rated, but the tenant pays, the tenant acquires a ietdement. Under this conilruAion 
of the flatute, where the title of a rate is upon iubabitants, this word feems to import occupiers* 

That 
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That John Beard, the pauper, inhabited for feveral years a 1787. 
houfe at Moredon^ which he rented of Mr. Gajfon who was alfo ^---v-^ 
an inhabitant of the parifli of Moredon^ at the clear yearly rent of ^^^ 
five pounds, clear of all taxes, parliamentary and parochial. That, inhabiunts 
whilft he fo held and occupied the fame, an aflciTment was made of 
on the faid parifh oi More don for" the land tax; the title of which ^itchah^ 
was as follows, ** Surrey^ &c. an aflefTment on the inhabitants of 
the pari(h of Moredon^ for raifing a fum by a land tax for the 
fcrvice of the year 177 ,'* and made in manner and form follow- 
ing, as far as it refpeSed the faid John Heard, prout patet : 



Rent. 


Landlord's Name. 


Tenant's Name. 


1 


£.500 


Mr. Gafon. 


yo/jn Heard. 


9 9i 



that the faid John Heard paid the faid 9 j. 9 ^. i. to the colleStor Settlement at 
who demanded the fame. Moredon. 

Mingay (hewed caufe in fupport of the order of feflions; and 
infifled, that this rate in its form neither imported a rating or a 
paying (both of which of which arc neceflary togive afettlement) 
by the pauper in his own right: that^ tho' it was true that the 
payment had been made by the hands of the pauper, the tenant, 
yet it was in legal contemplation a payment by the landlord: 
that the court mud take it to have been on account of him, upca 
whom the law had thrown the burthen: that, tho' the tenant 
muft evidently be liable to have the tax levied upon him, it was 
neverthelefs a tax impofed upon the landlord : that it mud confe* 
quently have been received in this chara(fler by the officer; for the 
coUcdlor did not appear to have been privy to any agreement to 
the contrary^ nor could any fuch private agreement afFeft the pa- 
rilh : that the cafe of [j] the K. v. the inhabitants of Carjhalton 
went upon the principle [^] that muft govern the prefcnt : that 



[a] E. 15 G. 3. 1775. ^"''^' ^^"^» ^'^^* ^09- recognized in the cafe of the K. 1;. the 
inhabitants of St. John, SouthWark, Tr. 19 Geo. 3. 1779 ante p. 62. 

[^] In that cafe Lord Mansfield faid, I think the cafe turns on this ground, that it ii a 
landlwi*^ tax. The parifh are not helped by it, as they would have been had it been an 
occupier's tax. 

the 
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1787, the only difference between them was, that there the form of the 
^-'v-^ affcflments was, " landlords r^/^^," here it is ^'landlords //jw^jr" 
^^^ that the name of the landlord, unlcfs for the exprcfs purpofc of 
Inh^bkants charging him and he is ftated to be an inhabitant, need not have 
of been infertcdj but that by the provifions of the land tax a<ft the 
MiTGHAM. tenant is obliged [a] to anfwcr this charge on behalf of his land- 
lord. 

The court here inquired in what manner, to whom and in 
whofe name the receipts were given : [b] but this did not ap- 
pear. 

Mingay. That according to the general form in ufc, it is on 
this account thac the tenant is included in the rate, that the col- 
ledlor may know the occupier of the premifles charged, [c] the 
perfon to whom he is generally obliged to rcfort for payment. 
That at mofl it can only be be faid on the other fide, that the 
rate is doubtful upon the face of it; but that in anfwer to this, 
the fadl that was left doubtful upon the rate is cxprefsly found in 
the cafe, and decided upon by the court below ; who have faid 
that the landlord is rated : and the law alfo fays, that he is in the 
firfl inflance liable, and that this is not a tenant's tax. That in the 
cafe of [rf] the K. v. the inhabitants oi Tainfwick (where it was 
left open, [^] whether it was the landlord or tenant that was 
rated) it was highly reafonable that, in a cafe as that was upon 
the poor rate, the circumftance of fuch rate being a tenant'^ tax 
fhould [f] turn the fcale : and that by the fame rule here, in a 
cafe upon the land tax, where it was left equally open upon whom 



M St. 17 G. 3. €.3. f. 17, 

[^] TIio' the names of both landlord and tenant appeared upon the afTeflment. t]kft cir- 
cumftance of a receipt given by the colleflor to the tenant, dating that the fum paid was 
afftffed upon the landlordy was holden in the cafe of the K. i;. the inhabitants of St. James 
in Bury St. Edmunds, M. 25 6. 3. 17B4. pod. p. to decide, that this was a rato upon 
the landlord, and confequencly that the tenant did not acquire a fettlement. 

[r] The words of this a6l are, •* which faid collectors are hereby required to demand all 
&c. of the parties themfelves, as the fame fhall become due, if they can be found, or el(e 
at the place of their lail abode, or upon the frtmijfts charged with the afFeiTmentj f. 9. 

[^] Tr. 31 G. 2. 1758. Burr. Seiil. Caf. 465. 

[/] The form of the rate was, «* Thomas Clifford or tenant." 

[/] But this circumftance is not touched either at the bar or by the Bench upon the argu- 
ment in (his cafe* 

the 
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the aflcflmeot was made,, the circumftafnce of that tax being a 17^3- 
landlwri^ tax ought equally to form the rule of dccifion. ^rTT^ 

Palmer^ in fupport of the rule to quafh this order, infifted; that ^erfiu 
the pauper had acquired a fettlement, having been charged with Inhabiuntt 
and having paid his (hare towards a publick tax : that the cafe of Mitcham. 
the K. y. Carjhalton was cfTentially different from the prefent: that 
there it was (hewn by the column of the rate who was rated: but 
that it does not here in the fame way appear who is rated : that 
there the title of the rate was '* on the landbolden and inhabitants ;" 
here upon the inhabitants only : that the tenant is the only per* 
fon who with refped to the land muA be the inhabitant; and 
therefore, coupling the title of the rate with the rate itfelf, that 
it was equivalent to an exprefs rate upon the tenant: that tho' it 
is true that the landlord is in this cafe ftated to be an inhabitant, 
that circumftance as to the prefent queftion muft have been mere- 
ly accidental ; as it cannot be fuppofed that the property in a pa- 
rish is generally inhabited or occupied by the landlord; and that 
the decifion in the above cafe was made with great and declared 
regret. That tho' it was commonly faid that the tax was a land- 
lord's tax, yet properly fpeaking, and upon principle, it was not 
fo : that the rate is a deflgnation of the perfon who is the material 
objeft of the authority of the aiTefTors, the perfon who is to be called 
upon for payment: that the intention of the legiilature is to fub-- 
jed: the vifible holder of the land : that this, merely becaufe 
in the event it comes out of his pocket, cannot be confidered aa 
a tax upon the landlord alone : for upon him the poors rate and 
all other rates ultimately fall ; as the tenant will give no more for 
land than after al) dedudions it is worth : that from a confidera- 
tion of the feveral claufes of the land tax ad the tenant will clearly 
appear to have been the proper and immediate objedt of the legif- 
lature: that in/. 4. of the annual land taxad, (all which adts arc 
copied from the firfi of the prefent reign,) the charge is to be made 
«< upon all perfons having or boUing^ny fucft melTuages, lands, &€.** 
[a\ now the tenant is the perfon having or holdings and tbefe are 

the 



[a\ But in the iirft land tax ad, which pafl*ed Jane 2. 1689. i W. & M. c. 20. § 4. 
after the words '* having or holding," were added, **inhis, her, or their actual poflf^on." 
RufFhead's appendix to the ftatutes, vol. 10. p. 201. Thencie I conceive, that from the pe- 
. riod of the omiflion of thefe words (whenfoever that hx?L happened, and whatibever might 
have b^en the original and previous intention of the legiflature) it could not have been the 
intention that the tenant (hould akm be refponfible for the payment. And that the gere« 

Oo ral 
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1^83. the very terms in which his intertfft is in cvety leiife 'conveyed to a 
^-^v^^ leflec : where there are mcfne lords, it is the tenant ihbt muft be 
'verfus ^hc'r reprefentative ; for there may be twenty, and then, which 
Inhabitants of them (hall berated? And tho* it *s true that by yi 5. the 
MiT°^ perfon intitled to a rent charge, tSt. is liable to his proportion, 
vet that this is by way of contribution, but never nominally $ that 
he is neither rated or called upon : that the tax always comes from 
the hand of the tenant, how many foever or to what degree foe- 
ver there may be others interefted. That upon this view of the 
fubjc<9: the point feemed to be clear ; but that, if it were only 
doubtful who is rated here, or more corre£lIy upon whom the 
charge is made, it muft be taken to be upon the tenant; for they are 
the tenant's goods that are liable and his pcrfon \a\ in default of 
goods I and, as to the power given him of dcdudting out of his 
rent the fum he fhould be compelled to advance, that circumftance 
was not introduced into the a^t with any view to the public. That 
yi 18. having required the tenant " to deduft out of his rent fo 
'* much as his landlord (hould and ought to pay and bear,'' theland*- 
lord ought not in this cafe to pay or bear any part ; for the cafe finds 
that there is an agreement to the contrary: that, if h( is to dedu<ft 
Jo much as the landlord is to bear, the tenant cannot be coniidered 
by the legiflature as piiying altogether vicarioufly : that the quantum 
. of charge, that as againft the tenant the owner of the land muft 
bear, will depend upon the contract between them ; andthatyi 19. 
the next fedion which impowers the commiHioners to fettle dif- 
ferences upon this fubjeft between landlord and tenant, is acom- 
pleat anfwer to the objedion ; that the collector has nothing to do 
with any private agreement and that fuch could not afied the pa- 
ri{h : for, tho' the colledor may h^ve nothing to do with it,; the 
commiflioners have : that inyi 64., [^] which' refers to the double 
^ tax impofcd by a former claufe {Jl 6o.) upon Roman Catholics^ by 



-xil underftanding of mankind to the contrary had foihe better foundation than vague add 
common opinion appears from the cafe of the K, v. the occupiers of St Luke's Hofpital ; 
in which Lord Mansfield fays : ** the iamitsoc differs from the poors tax. The lamilord, who 
receives the rent, is to pay the /ami tax ; but the foon tax is payable by the occupiirs.** M, 
1 G. 3* 1760. 2 Burr. fo. 1063. 

. W S. 18. 

[*] Vide the cafe of thjb'K. v. the inhabitants of St, Lawrence, Winchefter, M. 25 G. 3. 
1784. poft. fo. 

2 * cxprefa 



Eaft^r Term^ 23 Geo. 3. aSx 

exprefs words the landlord only is fubjefled to the charge and pay- 1783^ 
xnent. and th?; tenant ji^ ftxpfjcfsl^ difchargcd 3 confequently that ^^"^^ 
it aiud have heenconfidercfi by the legiilature that, without fuch ^^ 
words of charge a^ well as thofc of difcharge of the tenant^ the inhabitants 
tenant in all ojber Ciafcs was jat leaft equally liable to both* That y^^^'^^ ^ 
th^ relfon^ wby^Xhe lapdlpr^'s 'n^me is now always inferred in the 
rat^t is to afford evii:}^nce of his right to voce for knights of the 
(hire : that by ftat. 20 G. 3. c. 17. no perfon (hall fo vote for any 
lands, which have not been afTelTed to the land tax in his name : 
that by this a£t thefe afTefraients are directed to be made in the 
very form now ufed : and that previous to this aA it could only 
have been accidentally that the landlord's name could haye been 
introduped, and not with any view to the afTefTment or the collec- 
tion of the tax, - \a\ That it hgs been holde^n in many cafes, that 
a tenant may be co<)fidered as rated, though his name Js not ac- 
tually in the rate: tthat it was (o in the cafe cited of the K^ v. 
Pain/wick I and, it has even been bolden that his occupation need 
not be referred, to upon, tl^e fape of' the rate ; that this was fo, ad- 
judged in the cafe of[b} thp K. v. the Inhabitants ofWalfall\ vvhere 
^* late Lowbridge s bQujfe' was the only entry : and in the cafe of \c\ 
the K. V. the Inhabitants of Heckmondwick ; where nothing appeared 
.upon t)ie rate but jthe.name of widow Prejion^ who had been a 
former occupier... Tb^ therefore, (either by inference ffom the 
refolution of the court ih the cafe of^'thc K. v. CarJhalton\ gv ir^^vci 
;the reafoning^upon thea£litfelf for thepurpqfe of (hewing that, both 
in general as well as under the agreement with his landlord, *the 
tenant was the proper objedt of the land-t9x z(X) the pauper^ the 
tenant, was here.ip rated, ajs to intitle him to his fettlement in 
Moredon. . , , 

Bond G, on the faqie fide wfts ilopped by the court.. 



[a] Vide the cafe of the K. v. the Inhabitants of St. James in Bury St. Edmunds 
.M« 24 G, 3, 1783* poft. fo* 

[A] M. 18 G. 3, 1777. ante p. 35, i^hich cafe appears to me not to be diftipguitfiable 
'from the prcfent ; for x,\iht'jfton J. with' the cOncurrehce 0/ the court fays, •*the queftion 
** is fmgly, whether theparifh have 'Men ikbtice of a nan as an. in habitant? And, when 
they take his ©oney, they muft know him. The officer's receiving the rate of the tenant 
fix^s it, ixplaiHs nAfbat was doubtful upon the entry and (hews notice." p. 38. And upon 
this principle the judgment of the court appears to have gone in the cafe of the K. v. the 
.Inhabitants of Endon, Longfdon and Stanley. Tr. 23 G. 3. I783, poft p. 

\c\ i{. 21 G. 3. ij8i. ante p. 10^. 

O o 2 Lord 
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1783. Lord Mansfield. ' 

*-^^^ The qucftion is whether the lancHord or tenant is the per- 
ver/us ^^^ charged? The aflcffment does not fay who is, but the names 
Inhabitants of both landlord and tenant are ufed. The rate atone then is in 
J, ®^ this cafe no charge upon either* The anfwer to this queftioh 
muft therefore be gathered from other circumjftances. In the 
firft place, who ought to be charged? undoubtedly the occopier 
ought. The land it is true is the debtor ; but the rate is point- 
ed at the occupier. The parifti cannot tell who h the landlord 
or who has a rent charge. It is upon the occupier that the ofticer 
of government takes his remedy; and, though the landlord is di- 
redted to allow the fum levied out of the rent, the pari(h have 
nothing to do with tranfadions between landlord and tenant. This 
is a matter between them ; but, for the fake of the public, the 
occupier, the oftenfible perfon, is to be confidered as the perfon 
iirft liable. The next confideration is, what does the afTeifment 
profefs to be ? It profefTes to be an aiTeflment on the inhabitants ; 
that is the occupiers : the landlord may or may not be an in- 
habitant, the tenant muft be. Then of whom. is it demanded? 
of the occupier. Who pays it? the occupiep. We may there- 
fore fupply from the circumftances that which is omitted in the 
rate itfelf ; and intend here, that which was exprefled in the cafe 
of theiJL. v. Carjhaltoni with which the prefent decifion does not 
interfere* 

Wilks J. There are two circumftances that differ this cafe from 
that of the K. v. Carjhalton i viz. the title of the rate and the man* 
net of making it : and the court wore there of opinion that the 
landlord was charged upon the face of it. Here where the ex- 
preflion falls fhort, and we cannot from the inftrument itfelf coHedt 
enough to found our judgment upon, collateral circumftances 
point out the tenant as the perfon meant to be charged. 

Butter J. In the cafe of the K. v. Carjfjalton the court went 
wholly upon the word '^ rated," which followed the word '^ land- 
*^ lord" in the fame column. The great doubt here has arifen 
from the common phrafe, that the land-^tax is a landlord's tax : 
and as between landlord and tenant it certainly is fo ; but not fo 
as to the parifli and the public. As to this point, Mr. Palmer'^ 
arguments upon the feveral claufes of the adt of parliament are un- 
anfwerable. And if the point were otti^erwife doubtful, I think 
the title of the rate which is on the ^^ inhabitants*' would decide* 

Under 
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Under this ftatute it is the vifible owner that is the perfon to be 178 3. 
looked to* It is therefore here equivalent to faying — "tenant *r>^^^ 
«• rated** ^"^ 

Rule abfblute, Inhabitantt 

Order of fcffions qiiafliei, mitcham. 
and order of two juftices^ affirmed. 
Lord Commii&oner AJhburft was abfent. 

Rex V. Juftices of Huntingdonflbire. ^^''^^ 

UP O N a removal of a pauper by an order of two Juftices^ The feffion* 

the notice of appeal to the quarter feffions was ferved upon «« bound to 

z Sunday: had the appellants deferred the fervice of their notice ^^'[o^orl 

till another day, they would not have been in time to have given, dcrofrcmov. 

under the pradice eftablifhed in that court, reafonable [^1 notice «^' although 

f^ nonoucehat 
*^ been given. 



[a] The two ftatutes that relate to this fubjedl arc 13 & 14 Car. z. UqQ, The firft 
cnadls, th^t " all fuch pcrfons who think themfelVes aggrieved by any fuch judgment of 
" the faid two juftices, may appeal to the juftices of the peace of the faid county at their next 
** quarter feflions, who are hereby required to do them juftice according to the wuritt of 
•• their caufe.'* c. 12. f. 2 : The other, that «' no appeal from any order of removal. He. 
*' (hall \>t proceeded upon ^ unlefs reafinahle notice he given by the churchwardens or overfeers 
*' of the poor of fuch parifh or place, who ihall make fuch appeal, unto the churchwardens 
*• or overfeers of the poor of fuch pariih or place, from which fuch poor perfon or per- 
*' fons (hall be removed ; the reafonablenefs of which notice ftiall be determined by the 
** juftices of the peace at the quarter feflions, to which the appeal is made ; and if it Ihall 
•' appear to them that reafonable time of notice^ was not given, then they fhall aajourn the 
" faid appeal to the next quarter feffions, and then and there Jinally hear and determine the 
••fame.'* c. 7. f. 8. 

A Mandamus has frequently been direfted to the feffions to wecei<ve and enter appeals at the 
next feffions after the removal, although no notice of appeal has been given. It was £0 
done without oppofition upon the motion of Mr, Kcnyon in the cafe of the K, v* the Juftices 
ofWorcefterfliire, E.16G.3.1776: and /ir/V point has generally been con fid ered as foperfedly 
clear, that no oppofition has been attempted. But in the cafe of the K. v. the Juftices of 
GloQcefterfhire, E, 19 G. 3: 1779. Dougl. 182. this application wasoppofed by Mr.X>»«- 
ning : and on that occafion Lord Mansfield faid, " the notice direded to be given by ft. 
9G, does not go to the receivings hut the bearing, of the appeal.** Previous indeed to 
this ftatute a return to a Mandamus by the feffions, that an appeal was difmifled for want 
of that notice which was by their pradice on all occafions required (though it was objected, 
that they ftiould have adjourned it) appears to have been allowed : but the court there con- 
fidered it merely as a point of pradice ; of which they fay the feffions, in the fame manner 
as all other courts, are the moft proper judges Tr.6G. anonymous. 1 Str. 315, But 
now, this ftatute requires that if reafonable notice, i e. notice under their pradice, cannot be 
given, then they (hall adjourn, and at the next feffions finally hear and determine. Yet 
with fo much rigour has the old rule, ever fince the ft. of 9 G. been adhered to at the 
quarter feffions^ that even an impoffibility or at moii a bare poffibility of complying with it 

haa 
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1783. to the rcfpondents for the purpofe oi trying the* merits of the 
^-^v-^ appeal. 

wjus 'T^^ court of quarter fcffions (being of opinion that the party 

Jufiices of aggrieved was not at any rate or for any purpofe intitied to ap* 

Hunting- p^j^ utilpfs the prcfcribcd notice had previoufly been given to the 

f efpondents ; and alfo that» a fervice of a notice upon a Sunday not 

being a legal fervice [a\ there had not in point of law been any 

notice) refufed to hear, adjourn or enter the appeal. 

Mingayy who had obtained a rule to (hew caufe why a Mandamus 
ihould not ifTue, directing the Juftices to receive and hear the ap- 
peaU 00 caufe being (hewn, now made the 

Rule absolute. 



has not with jthem been admitted as an excufe ; and that yery lately, E. 19 G. 3. 1783. The 
K.*v, Juflices of the £ all Riding of Yorklhire. Dougl. 183. But under the circumflances 
of that cafe the court of King's Bench were of opinion, that if was hardly puffiblt that the 
appeal could have been then entered in time ; becaufe by the rules of all courts it is necef- 
fary» that fuch entry ihall be made either before they fit, or at a certain hour of the day 
on which they fit : and accordingly a mandamus in that cafe went* 

Though it may not be s^xy eafy to account upon what principle it was that the Juftices, 
after the fl. of 9 G. dill adhered to their former rule, it was yet, in cafes where after a re- 
moval there had been time to give notice and that notice was not given, stiy generally 
the praflice at the quarter feflions not to receive an appeal; unlefs the delay was accounted 
for and the caufe verified by affidavit. As under this flatute the appeal muft at all events 
afterwards be heard, to require a notice or an affidavit was to throw an expence vtry un- 
necefTarily and ufelefsly upon the appellant : and, as the appellant is the party with whom 
the pauper remains, and upon whom principally the expence of -his maintenance falls, it is 
in his own wrong that the delay is created ; for though the quantum of the allowance for 
maintenance, provided it does not exceed the expenditure, is arbitrary in the feflions, it is 
rare that that allowance is \try liberal or in proportion to the expenditure. 

\a\ Vide ft. 29 Car. s* c. 7. f. 6. which enacts, that no writ, practfs^ warrant, order, 
lie. (hall be ferved or executed upon the Lord's day j but that the fervice of fuch, tf r, 
ihall be void to all intents and purpofes whatfoever. 



Saturday, 
May 24. 

Nine or ten 
years re£d- 
ence of a 
child by the 
direction of 
his ^ther in 
a friend's 
houfe for the 
purpofe of his 
will upon the 
his father's 



R. V. Inhabitants of Tottington Lower End. 

TW O Juftices by an order remove Edward Hdt^ Sarab^ his 
wife and their four children^ from the townlhip of Brought 
ton in the county of Lancajler to the townftip of Tottington Lower 
End in the fame county* The fefiions on appeal confirm the 
order, and Aate the following cafe : 

fupport, is not, if he occaiionally viiits his father's houfe as (lis hon^Cj foch an abfeooe, as 
principle of abandonment, be confidered an emancipation, and thereby prevent his following 
fettlement. The age of nurture has no relation to the dodtrine of emancipation. 

That 



Eafter Term 23 Geo. 3. %S^ 

That the paupsr, Edward Ho/t, is the fon of stomas Holt i 1783. 
who at the time of the pauper's birth was fettled in the town- v-nro, 
ftiip of Tottington Lower End. When the pauper was feven ^J^ 
years old his mother died ; and he and his father went to iive.inhabitantsof 
with the pauper's uncle, Edward Ho/t, in the townfhip of P/V- Totting- 
kir.gton in the fame county: the father boarded; but the uncle ^^\^^^^^ 
out of charity to his brother, the pauper's father, who had four 
other young children and in order to keep him off the 
town, took the pauper and provided for him meat, drink, lodging 
and cloaths : in about eighteen months the father went to rcfide 
in Rauliffe^ a town (hip adjoining to Pilkingtoni but the pauper 
continued with his uncle till he was ten years old : about which 
time the pauper and his uncle's wife (the uncle being from home) 
having a quarrel in which (he beat him, be went ta bis father's 
boufe and (laid there about a fortnight \ but the father not having 
a loom to accommodate him as a weaver, defired bim to return iq 
his uncle : he. accordingly did return, and the uncle taught hingi 
to weave in the day, and fent him to fchool in the evenings : th^ 
uncle provided him with meat and cloaths, and received tbe^ mpr 
ney he earned : the pauper ftaid with the uncle on tbefe terms 
until he was fixteen years of age; but, from his firft going to his 
uncle to that time, he now and then went to fee his father, at a 
holiday time or fo; and one Cbrijimas he ftaid all night, and^lid 
fo on other nights. When the pauper was., fourteen years old,i his 
father came into the townfliip oi Pilkington and gained a new fet« 
tlement there by renting a tenemeat of 15/. a year : the pauper 
confidered his father's houfe as his proper home, becaufe he was 
bis father ; and that he could have gone to him when hq pleafisd, 
fmd his father would have received him. Th^ father thought 
bimfelf obliged to provide for the pauper, whenever .theiUDcl? 
turned him away : and, when the pauper was iixteen year&of ^^ 
having been Aruck by his uncle, be told bim be would leave bim and 
return borne tobisfatber: the uncle faid he might % upon which be 
went to his fatherj and told him the circumftances. The father 
faid, be was like to take bim in, and did receive bim as part^ bis 
fdmily ; the father was then beginning tor get his hay ; the pauper 
lived with bim as one of the family, and afCfted him in making 
hay until it was got in, which was about a week ; an4 expe<9:ed 
to have lived with him cndway : but, when the hay w^as got in, 
the father told the pauper be had no looms to accommodate h^'m 
as a weaver, and defired bim to return to bis uncle, and fee iC he 

would 
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1783. would take him in. The pauper returned^ and agreed with his 

^-•^^^^^-^ uncle to work for himfelf, and pay for his board. And it does not 

wr/uj appear to the court of quarter feffions, that the pauper ever returned 

inhabitantsof to his father. Some time after the pauper's laft return to his uncle. 
Totting- ^Jj^ pauper having taken 2/. 6 ^« or a greater fum of his uncle, 

^°\nd!'* the pauper's father gave the pauper's uncle 2 j. 6 J. as amends for 
the fame : the pauper has done no a£t whatever to gain a fettle- 
ment in his own right: the father fays, if the uncle had gone to 
live at a great diftance from him, he would not have fuffered the 
pauper to have gone with him. 

iTsr^^hftM P^^^^^O {hewed caufe in fupport of thefe orders ; and contend- 
roug $m. ^^^ ^j^^^ ^^ thefe fads the pauper could not be confidered as part 
of his father's family at the time the father lived on the farm at 
Pilkhgton : that he was compleatly fcparated from that family : 
that, not having in nine years been abfent moreth^n three weeks 
from his uncle's houfe, it muft be taken that he was domefticated 
there : that he alfo went it was true occafionally to his father's 
for a (hort fpace of time, as he might have done to a friend ; but 
that fuch vifits afforded no fort of evidence where was hit home : 
and that be was able to maintain himfelf, and did fo. That upon 
the principle laid down in all the authorities upon the fubjed of 
derivative fettlements, he muft be confidered as emancipated : that 
the prefumption of law that all perfons were conftrudtively part 
of their parents family continued no longer than their age of nur- 
ture : that this is the only principle known to the law upon the 
fubjed ; and that to this Lord Uaymmd points in the cafe of [a] 
the parishes of Eaftwoodbey in com' Hants and Wefiwoodbey in com' 
Berks : that emancipation does not at all depend upon malrimo* 
ny, becoming an adult or a houfekeeper ; but whether after their 
feventh year the child is a bona fide member of his parents family? 
that the only proper and legal enquiry in fuch cafes is into the 
nature, charadler and circumflances of the child's abfence : that 
in the cafe cited, as well as that of \b\ the pari&es oi St. Michael 
C$/lany in Norwich and St. Matthews in Ipfwicb, though the fa<ft of 
marriage \vas exprefsIyAated in each of them, that circumftancedoeis 
not appear to have been touched or noticed at the bar, or upon the 
bench : that it was the length of time only that was infifted upon. 



[tf] Tr. 7 G. I. Str. 438, 

and 



Eafter Term 23 Geo. 3. 2S7 

and that that circumAance bad undergone much difcufTion. That In a 1783. 
late cafe, that of [a] thtK. v. tie Inhabitants of Halifax^ the pauper ^*^v-^ 
led a rambling and vagabond life and had never had a fixed place J^^^^ 
of refidence, or a home any where but in his father's houfe, where inhabhamsof 
he kept his cloaths ; and that here on the contrary the pauper Tottinc- 
had a fixed refidence for years under the roof of his uncle, who ^°£^d7** 
as the cafe dates, took him: and he was confidercd as much one of 
that family as any one that belonged to it. That in the cafe of 
\U\ the K. V. the Inhabitants ofWalpole St. Peters, the pauper was 
a minor and had never acquired any fettlement ^ and yet the court 
held that he was emancipated. 

Cocke//, in fupport of the rule to quaOi thefe orders, infifled ; 
that there exifted 00 fuch imaginary rule refpedting emancipation^ 
as had been attempted to be fupported on the other fide : that 
nothing was more clearly eftablilhed, than that upon marriage a 
man ceafes to be part of his father's family : that the law was fo 
laid down in the cafe cited of the K, v. Halifax ; which recog« 
nized the cafe of [c] thcK. v. the Inhabitants o/Bugden, in which it 
had been fo adjudged : that the cafe cited of the AT. v. Wa/pole $t. Pe^ 
ter*s turned \d\ upon the pauper's having enliAed himfelf for a fol* 
dier, and that that alfo was the cafe of a married man. That it was 
decifive in the prefent cafe, that the father had always received the 
pauper czprefsly upon the footing of obligation ; and that he had 
done no more than accept for the time (and whether that was long 
or (hort was perfedlly immaterial) the good offices of a near relation, 
who had better abilitythan himfelf, in affording the boy that pro- 
tection, which he was himfelf naturally and legally bound to find. 

Lord Mansfie/d. 

The pauper confidered himfelf as part of his father's family, and 
the father confidered him in the fame light. When a man acquires 
a fettlement, he acquires it for himfelf and his family. There is no 
reafon to fay this boy was not part of his father's family. The uncle 
was under no obligation to do any thing for him, or to keep him 
an hour; and the boy in point of fadt on every difagreemcnt went 
to his father's houfe as his home ; and he received him, as he was 
bound to do. I fee no ground for confidering this an emancipation. 

Wi/les and Bul/er, Jufticcs, concurring. Rule abfolute and 

Lord Commiifioner AJbhurft was abfent. both orders quaftied. 

E. 15 G. 3. 1775. Burr. Settl. Caf 806. 
£. <)Q> 3. 1769. Burr. Settl. Caf. 638. 1 Blackd. Rep. 669. 
H. 21 G. «• 1747* Barr. Settl. Caf. 270. 

See a note upon thb cafe in the K. q;. the Inhabitants of Stretron. H* 25 G. 3. 
poft. p. 

Pp Rex 
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^%"{t^ R^x V. Inhabitants of Ivefton* 

If there ia an 'TT^ W O Jufticcs by an order remove James Englijb and Mar^ 

un^d^r^^^^^^^ X ^^^^» *^"^ ^*^«' ^^^^ ^^^^' townfhip ofNewiurn in the pa* 
ing for ayear TiSi oiNcwburn in the county of NortbumberUnd to the townfhip of 
of forty ^^y^lvefion in the parifli oi Lancbtjier m the county of Durham^ The 
vairtL^ough- fcflions on appeal confirm the order and ftate the following cafe: 

6ut the year in any nnmber of parifhcs, wherever the laft day's inhabitancy (hall happen to be, fuch will 
conned with any prior inhabitancy in the courfe of the year ; and, if throughout the year the whole 
will there amoant to forty, in that place the fettlement attaches. 

That James EfigJiJh at Martinmas 1752 being then an unmarried 
perfon, not having child or children, was hired by Mefirs. ^/7« 
Jiam Newton and Samuel Newton as a collier, to ferve them for one 
year from thenceforth : that Kyo and Ivefton are two feparate 
townihips in the pari(h of Lancbifter^ and maintain their own re* 
fpedive poor. That he entered into the fervice accordingly, and 
ferved out the whole year : that he refided at Kyo when be was fo 
hired, and continued there till the May day following, and then 
he married : that about fourteen days after his marriage he took 
a cottage in the faid townlhip of IveJiM^ which is not far diftant 
from Kyo : and without the privity of his mailer removed thither 
from Kyo with his wife, where they continued above forty days^ 
« jrT^°' and until about fourteen days preceding the expiration of his fcr- 
^^* vice ; and then they returned to Kyo. 

Lee^ Sollicitor General, (hewed caufe in fupport of thefe orders ; 
and contended, that a fettlement by fervice is acquired in that 
place, in which the fervant inhabits the laft forty days of the year 
in fuch a capacity in which it is legally competent to him to ac« 
quire a fettlement : that it is fully ^ttled [a\ that, provided the 
pauper is iingle (and thence capable) at the time of making the 
contract of fervice, marriage during any part of that annual fervice 
will not take away his capacity : that a man may acquire as many 
fettlements as there are forty d^ys in the year ; but that the law 
and the fenfe is, that they mud follow each other in an unbroken 
feries, without interruption or interval. 

Buller ]. But during the forty days (in what manner foever they 
ought to be reckoned) in which the pauper inhabited at Ivejhn 



[fl] Vide the cafe of the K v. the inhabitants of St. Gileses Readii^. Tr. 18 G. 3. 
1778. -ante p, 54, 

without 
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without the confent of his mafter^ was he or was he not [a] re- 17^3* 
moveable? u^v^ 

Lee. A hired fervant is not rcmoVeabIc daring his fcrvice : and ^^^ 
It will often happen that the fervice cannot^ as here, be perform- inh^iumsof 
ed where the mafter refides ; and the juftices have no power to Iveston, 
diflblve a contrad. 

fTilks J. Bat in the cafe of a fervant working in a codl-pit, 
which is the prefent cafe, fuch fervant may be in the fervice oif 
his mafter: here it does not appear that the pauper was at the 
time in his fervice; [i] and the cafe cxprefsly finds that the re- 
fidence in Ivefton was without even the privity of his mafter, 

Wiljbn J. in fupport of the rule to qua(h thcfe orders, infiftcd j 
tbat» as a fettlement cannot be acquired by fervice till the year is 
folly compleated, the pauper, when he quitted Ivejion^ could not 
have acquired a fettlement : that it was yet, it was then, uncer« 
tain whether he ever would ; and that the conftruflion of the adt of 
parliament was, that if there is an inhabitancy of forty days at any 
intervals throughout the year in any number of parifhes, where- 
ver the laft days inhabitancy fhall happen to be, fuch will connect 
with any prior inhabitancy in the courfe of the year; and if 
I throughout the year the whole will there amount to forty, in that 

^ place the fettlement attaches* That this Mras fo fettled in the cafe 

of \f\ the K. v. the Inhabitants of Lowefs ; and that the principle of 
that deciiion had been confirmed in the cafe of \d\ the K. v. the In- 
habitants ofHulland. That that cafe differs from the prefent only in 

[a\ Even if a fenrant becomes chareeable* this point feems to have been left as a matter 
of/omi doubt by Lei Ch. J. in giving his judgment in the cafe of the K. v, the inhabitants 
of Fittleworthy M. 18 G. a. 1744. His words are, as reported by Sir Jama Burrow: 
" It was faid, that even fervants [this was the cafe of a certificated man holding an office] 
•* were removable during their fervice ; but no cafe has been cited to prove that fervants are 
«* fo ; and J (hould W17 much doubt it.'* Settl. Caf. fo. 240* As given by Mr, Bott^ his 
words are, «* and if a fervant ihould become chargeable to a parilh, 1 think hi mi^bt he rr- 
*' mo'uidJ'* fo. 342. S. C. Butitfhould fcem that if a fervant, during his term, though 
at a time when he is not performing any a^luai fervice for his mailer and without his pri- , 

vity, inhabits a parllh and by fuch an inhabitancy would acfuin a /ittUmint (and this ap - 
pears to have been fo adjudged in the cafe of the K. v. the Inhabitants of Hedfor. Tr. 
18 G. 3. 1778, ante p. 51. and recognized in the cafe of the K. a;, the Inhabitants of 
Nympsfield, H. ti G. 3. 1781. ante p. 107.) I ihould conceive he mull a fortiori be />- 
remit/ahli, 

[h] In the K. v. Hedfor this view of the fubjedl was indeed raifed, but touched very 
flightly at the bar; neither did the court enter into any particulars in giving their judg- 
ment: And, withoQt adverting to the anthority, the principle feems here to have induced 
the court to entertain a different fentiment. 

E. 16 G, 3. 1776, Burr. Settl. Caf. 825. 
G, 3, 1781* ante p. ti8. 

P p 2 this 
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. 1783. this circumftance, that there were not there forty days fuccciCve 
^-•"v"^ fervicc in either parifti ; and this the law fays there need not be : 
Ww ^^^* ^^ ^^ could not be controverted, that, till the year was com- 
Inhabitantsof pleatcd, a fctilcment by fervice could not poflibly be perfected ; it 
ivESTON, was abfurd, and as contrary to reafon as to the authorities, to fay, 
that while the pauper was for the fourteen days preceding the ex- 
piration of the term inhabiting in Kyo^ he was acquiring a fettle- 
ment in another place. To be fure his marriage after the com- 
mencement of his contract could be no bar to his acquiring a fet- 
tlement any where. 
miles]. 

Independent of authorities, the rule, as it is recognized in the 
K. yJHuIland^ feems to me to be agreeable to the conftru£tion 
of the aA of parliament; for the fervice is not confummate till 
the lad day : the fervant (hall therefore be fettled in the place 
where he ferved, when it was fo compleated. This cafe is fimilar 
in principle to that of Hulland\ and precifely that of Lowefs. We 
have laid down the rule and nothing is offered to impeach it; and 
we are all of opinion, that it ought to be adhered to [a.l 
Lord Mansfield and BuIIer, J. concurring. 
Lord Commiflioner AJhburfi was abfent. 

Rule abfolute, and both 
Orders quaOied. 

[^f] And this point feems to have been confidered as fully fettled in the cafe of 

Rex V. Itihabitants of Great Bookham. 

Tr. 26 G. 3. I786. 
** ^ I ^ W O Juftices remove James Longburft^ Nancy^ his wife 
^' X ^"^ ^^^^^ ^^^ ^^^^ ^^^ pari(h of Great Bookham in the 
*' county of «S«rrfy to the pari(b of Fetcbam in the fame county. 
'' The (eflions on appeal adjudged the fettlement to be at Great 
*' Booibam, quafhed the order and ftated the following cafe : 

•* That the pauper, James Longburjl^ was born in the parifh of 
" Weji Clandon in the county d Surrey. That at Micbaelmas 1784 
** he was hired a yearly fervant to Martin Ricbmond of the pari(h 
** o^Fetcbamy farmer, at the yearly wages of 7/. : that he ferved the 
« year out : that he was fingle when hired ; but married the 
^' January afterwards : that he refided forty days in the pari(h of 
*' Fetcbam during his fervice and before his marriage : but after 

his marriage he took a houfe in Great Bookham^ and ilept con« 

« ftantly 



«< 



Eafter Term 23 Geo. 3, • 291 



€4 



ftantly with his wife in the parifli of Great Bookham during the 1783. 
'« remainder of his fervice, excepting the laft night of his fervicej '--v-^ 
'^ on which laft night he flept at his mafter's in the parifti of ^^^ 

** Fet chants Inhabitaotsof 

" Arthur Palmer, ^^reat 
** George Bona. 

Settlement at 

*' And now upon the motion of Mr. Palmer^ no caufe being Wednefday^ 
« (hewn, >«^ ^^' 

*' Rule abfolute, and 
'* Order of fefljons, difcharging 
•* the order of two juftices, quaflied." 

Tbur/dayt 

In the cafe of an apprentice the fame rule had alfo been obfcrv- >«*2»- 
ed. Vide the K. v. the Inhabitants of .Sandford. Tr. 26 G. 3. 
1786. I Durnford and Eaft. 281. 



Ledwith v. Catchpole. ^ayil*. 

THIS was an aAion of trefpafs and falfe imprifonment tried Where a fc- 
before Lord Mansfield at Guildhall. The defendant, who [;;"[, ^^J^J" 
was one of the marfhalmen of the Lord Mayor oi London ^ pleaded committed, a 
the general iflue, upon which iflue was joined. The jury found conftableor 
a verdia for the plaintiff with 20/. damages. peSlS^^^^ 

And now upon motion for a new trial, Lord Mans^ld reported bona fide and 
the evidence to have been : That one Smith, who had loft fome ^"^ purfuitof 
linens to a large amount, brought one Stevens to the defendant : ^^^^ [^^^^ 
that StiVens faid, that one Madcx had xalled a coach and put Smith* $ informatioa 
bale of goods into it at a public houfe : that the plaintiff put his ^ a^reafon- 
head into the coach : that afterwards the coach ftopped at another able and pro- 
houfe; and that the plaintiff met it there: that the defendant, bable ground 
fufpedHng the plaintiff to have been concerned in the theft from ^^.^^F^i^^ 
the circumftance of his having been twice fo (ecn at the coach, an arrtH. 
took the defendant on ^ Sunday to the plaintiff for the purpole of 
having him apprehended: that, ^ hen thcycametohirti,neithcr6W/A 
or any other perfon charged the plaintiff with a felony : that Smith 
faid,'^I have loft fome cloth ^ but I don't lay that it was he who itolc 
it : I know nothing of that 5 but llolcn it was :" that defendant, 
being afked by plaintiff what authority he had to arreft him, pro- 
2 duced 
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1783. dttccd a hanger, and faid, ** That was his authority :'* that he thea 
/-"^^^ did arrcft the plaintiff, and took him to the Poultry Compter ; 
^w}Is^ from whence he was taken the next day before the fitting Alder- 
Catchpole. man and difcharged. 

Peckbam {hewed caufe againft this rule ; and infifted, that this 
cafe was very di(lingui(hable from that of [a] Samuel v. Payne and 
others^ upon the authority of which the defendant had ventured 
upon this application : that that cafe had decided no more, than 
that a peace officer is juftified in making an arreft without a war- 
rant in all cafes, if a charge of felony is made upon the prifoner : 
that here on the contrary, though both perfons upon whofe charge 
the defendant pretended he came to take up the plaintiff were pre- 
fenty none was made by either; and one of them exprefsly dif- 
avowed the lead: knowledge of the plaintiff's criminality: and con- 
fequently that the defendant's conduA was as illegal as it was vio- 
lent and unbecoming. 

Adair Serjeant, Recorder of London^ and Davenport^ were in 
fupport of the rule for a new trial : and Adair admitted, that the 
prefent cafe had been well diftinguiflied from that of Samuel v. 
Payne I upon the ground of which^ the rule had been obtained : 
but infifted^ that there, was another ground upon which the rule 
might well be fupported : that in the other cafe it had been de- 
cided; that where there is a direSl charge^ a conftable is juftifia- 
ble, ihoMgh no J elonyhzAh^cn committed : that here the ground, 
though different, is equally good : for that here there was a felony 
committed Sitid ^io very Jlrong circumfiances of fufpicion againft the 
plaintiff dated to the defendant at the time; and in fuch a cafe a 
Qon^zhU^ z&\ug bona fide ^ is, without a pqfitive charge tn2ide, juf- 
tified in apprehending. And that the defendant aded bona fide is 
unqueftionable : he did not even know the plaintiff, and againft a 
ftranger he could not entertain malice. Thefe circumftances were 
therefore, without the warrant of a magiftrate or an exprefs charge, 
a fufficient authority for the defendant, a peace officer ; as by the 
moft eftabliftied law a private perfon is juftified in apprehending 
upon fufpicion, \j>\ if the party apprehended afterwards appears to 
have been guilty. 



ftf] £• 20 G. 3. 1780. Dougl, 345. 
bl Vide 2 Hawk. P. C. newEdiu 1787. tit, arrcfls by private perfons. f. i8. p. 121. 

Buller. 
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BuILr^ ]. But, if he ads on fufpicion, muft it not, to make 1783. 
it a juftification, be a reafonable ground of (ufpicion in his own wn^i^ 
mind and [a\ within his own knowledge, and not merely the in- ^*^^^J[* 
formation of others; for, if it is not fo, he takes upon himfelf to Catchjpole. 
judge of the evidence of others ; when he ought to go before a ma- 
giftrate, who is the proper judge. 

Lord Mansfield. 

How are felons in general taken up? From defcriptions of 
them circulated in hand bills. The defendant here might be in- 
duced to fufped from what had been laid before him. 

Davenport infifled, that as this tranfadion paiTed yaipom Sundsf ^ 
it was impoffible to have referred the matter to a magiftrate, as 
there is no fitting alderman on that [^] day : and that, if on this 
day peace officers could not on that account adt at the fuggeftioa 
of others in cafes of ftrong probability, numberlefs felons muft 
elude the hands of juftice : and he cited [c] H. P • C, where it it 
faid, that in many cafes of arrcfts '* the conftable may execute his 
** office upon information and requeft of others that fufpec^ and 
*' charge the ofTendcrs, nay though it be but "with fufpicion thereof:'* 
and infifted, that in the prefent cafe it could not be faid, that the 
defendant had aded upon a mere caufelefs fufpicion or fuch as had 
not a probable foundation. 

Adair now cited [^J Statuta cinjitatis Lond. (within which the 
arreft was made) as direfUy applicable. The preamble fpeaks of 



W2K 



2 Hawk. P. C. f. iS. p. 121. and tit* arrefls by public officers* f. ii. p*i32« 

appears from the flate of fads ia the cafe cited of Satnuelof. Payne ; that from 
this circum dance the plaintiff who had- been committed upon a Saturday was not difcharg* 
cd till the Monday. 
[0 2. 89. 

[dx The words of the flatute are, "Le Rey qc vcut la pes de citee cftre bien garde catre 
** tutez gentz ad entendu qe ces diflz articles ne font poynt tenuz ne ellre ne poent pur 
" ceo qe ies mynyftres fovent ou cefte e enquerelez e grevement punyz devant les avotourt 
** des pleyntes e ailliours en fa court pur enprifonementz e altres puuyEementz de mefieibars 
" e de fuipecionous de mal pur ceo qe il ne eurent de Kty garaunt a ceo i^rt dont les difta 
'* mynyftres oucefte e funt meyns ofez a chaftier c punir les trefpafiburs e par tant i^i' 
" abandifient de meifeve e donna as altres enfa ample de inauveyfte a grant peril de la citee 
*' a grant nurture des meffefours veut e comande qe deformes nulde/es mymjfires/eit enqwrde 
** de^jant/a audi tours dn pleintes n* aillours enfa court pur nul enprifonement ou altft punyjfemint 
*' de meffejours ou Jujpecionous de maifi ent ne/eit qe mynyftre U fa^e par aperte malice efa fropre 
*' venjauH^e ou par venjaunce de autre qe par maitie U protrire e ne my s pur la garde de fa pit. 
<' E le Rey celles purveaunces e ajouftemcntz veut qe en lavant dite citee feint bien e 
" fauvement gardez pur fa pez meyntenir ove les amendementz quant il li plerra mettre 
^ pur le proM de fa citee.*' 13 £• i. ftat. 5, Ruffhead's Appendix to the Statutes, fo. 13. 

minifters 
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1783. tninifters of juftice; and it then proceeds, that they (hall not be 
^"""sf^'^ liable, &c. for apprehending or imprifoning perfons fufpe<fted of 
' "^^J/" felony, unleft malice (hall be proved. But the court hardly feeni- 
Catchpole. ed to notice it [a'\. 

Pe^kham now iniifted, that, even in the view in which the quef- 
tion was placed by the argument on the other fide, if minifterial 
officers might in thefe cafes at their rifque exercife a difcretion, the 
jury, who were the proper judges of the fa£t of intent and malice, 
had pronounced that there was here no juft caufe of detainer. 

Buller^ J« This is a queflion of confequence, and will require 
fome confideration. I thinks that^ if we were to fay that a con- 
ftable is juftifiable in this cafe, we £hould go the length of faying, 
that he is to fome purpofes a judicial officer $ which is going far«- 
ther than has ever yet been adjudged. [^] It would be to allow a 
conftable to examine witnefies, aft upon their teftimony though 
be cannot adminifteran oath, and judicially to conclude, whether 
there is or is not a reafonable ground of fufpicion ; and this might 
be attended with danger. Where a pofitive charge is made, the 
party making it is obliged to follow it up with a profccution, or 
is himfelf liable to an adion. In fuch cafe the conftable is merely 
minifterial and bound to take the party up and carry him before a 
magiftratc. The magiftrate muft: then examine into the matter 
upon oath, which the conftable cannot do. 

Willes^ J. A felony is committed. The prifoner looked into 
the coach, where the ftolen goods were depofited at the time, and 
afterwards met the coach, where it ftopt. Then called upon as 
the conftable was to ad and under fuch ftrong circumftances of 
fufpicion, I think it became his duty fo to ad ; and that there 
ought to be a new trial. 

Lord Mansfield* 

The firft queftion is, whether a felony has been committed or 
not? And then the fundamental diftindion is, that, if a felony has 
adually been committed, a private perfon may as well as a peace 
\ officer arrcft : if not, the queftion always turns upon this, was 
the arreft bona fide \ was the ad done fairly and in purfuit of an 
offender, or by deiign or malice and ill will ? Upon a highway rob- 



\a\ Probably^ becaufe a fa£t was in proof, from which the jury might have inferred 
malice ; and therefore the proviiions of the flatute could not have carried the point farther 
in favour of the defendant than the court were difpofed to do upon the general law. 

[^] Vide the cafe of the K. v. the Inhabitants of Hope Manfel, in this term, ante 
p. 252., and the K. v. Stubbs and others.^ £• 2S G. 3. 1788. Durnford and Eaft. 2. 395. 

bcry 
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bery being cpmmitted, an aUrm fpread and particulars circulated, 1783. 
and in the cafe of crimes ftill more ferious, upon notice given to all l^^^„ 
the £$a ports, it would be a terrible thing, if under probable caufe ^^^y^^ 
an arrcft could not be made : and felons ufually are taken up upon Catchpoli. 
defcriptions in advertifements. Many an innocent man has and 
may be taken up upon fuch fufpicion : but the mifchicf and in* 
convcnieqcq to the public in this point of view is comparatively 
nothing. 

It is of great confcqucnce to the police of the country, I think 
there (bould be a new trial. 

Per hotd M(in$fi9ld and Willes J. 
^ Rule abfolute* 

The new trial came on at the fittings after this term, when a 
verdidt was found for the defendant. 

Rex V. Horner & al'. £'^f ♦ 

CO fTPE R H. on behalf of Richard Horner and two others. Upon appU- 
who had been r^rnQvcd hy baAeas corpus from Exeter g«ol, ^^^^^^^^^^ 
moved that they might be admitted. to bail. quires to fee 

the depofi- 
tions ; aai will from tbcnce, if they fee juft caufe, without rcgardteg the regularity or irregularity 
of the coismitment^ difcharge, baiU or detain the prif<^er. 

The commitment ftafed, that the prifoners were charged ^^ with To obtain 
** defrauding and robbing John Cunnett of Dunsford^ ycomao, at F^P^rty by 
" Crediton in the county of Devon^ under divers falje prHenci$ of under a pre- 
^^ the fam of lunetecn guineas in gold and a ten pound Bank of concerted 
''England bill;" and that they were committed by a magiftrato g^^j^^'"*^ 
of that county to the countjgaol *^ until the aext general gaol de^ but this in- 
** livery for the faid county, or until they (hall be thence delivered tent, the tf«f. 
" by due courfe of Iaw.'> " ' ^"{--".f 

Upon the information t^en before tho magi (Irate it s^peared, beeftabli(hed 
that they decoyed the profecutot into > public houfe, and had there ^-^^® }^' 
obtained the money of him for the purpofe of playing at cards i legai confe. 
and after haying prevailed upon him once to cut the cards for one qucncc can 
of thern (though he pofitivcly fwore that he had not engaged in "^*^^'* 
play ioa lua owo acccumt) under pre lence of his having loft the 

Qjj money 
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1783. money to one of the confederates, they fwcpt it ofFthe tabic and 
*-''v^^ went away with it. 

wr/us And Cowper H. now contended, that the charge, as dated in the 

HoRNBR commitment, being ftiort of a charge of felony and amounting to 
^ *^'' a mifdemeanor only, the prifoners were intitled to be difcharged 
upon bail. 

CcwperT. oppofed this application; and infixed, that if enough 
appeared upon the dcpofitions [r;] to fatisfy the court that a felony 
had been committed, they would not fuffer the public to be de« 
prived of the benefit of the example, becaufe there might be a dc- 
feift in the form of the warrant : that whether the offence charged 
was or was not a felony, might be a matter of feme nicety ; but 
that cafes ot this nature had been often fo confidered. 

Buller, J. 

Similar cafes have often been ultimately fo confidered : but in 
cafes of this fort the courfe has always been to leave it to the jury 
to determine, quo animo the money was obtained ; and if they 
ihould think that it was obtained upon a pre*concerted plan to rob 
thc4>rofecutor of his money, that it would in fuch cafe be felony : 
Upon this principle at the Old Btily a man was profecuted for fe- 
lony, who had obtained money by dropping a ring^ wrapped up 
in a bill or receipt, purporting that the ring had cod fourfcore 
pounds, when in fadt it was worth little or nothing : and upon this 
indi6tment the man was [^] convidted. The court in fuch a cafe 
never form any judgment whether the faAs amount to felony or 
not ; but merely whether enough is charged to juftify a detainer of 
the prifoner and put him upon his triaU 

Per tVilles and Buller. Juftices. 

The pradice of this court is» and upon reference to the officers 
of the crown-office we find it to have been long [^} eftablidied, 
that» even if the commitment were regular, the court would look 



[a] Vide the cafe of theK. VvWilliwiCferfce Eiq; M .18 G. 2. 2 Str. 1216, 
[^] And afterwards in 1 78 j. fo. determined b/ vine Judges, i Hawk. P.C. new Edit, 
1787. tit. Simple Larceny. Note p. ^35.' 

[r] So in a cafe where the party was cleaffy intitled' to be bailed (being brought up on 
an habeas corpus ^ and the return fet forth the warrant of commitment* in which the caufe 
alledgcd was •* 2^/uJ'pidon of having felonioufly killed one J. Liejd**) Lord Mansfield faid, 
'* a man committed on fufpicion only has a right to be bailed on the haheas corpus a6l ; but' 
'* then there (bould be the depofitions taken befoce the Coroner prcfdaced* withdut which 
'' t' sourt does not bail." Rex v. Gregory. H. 1 1 Q. 3. 1771. 

into 
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into the depofitions to fee if there were a fufficient ground laid to 1783. 
detain the. party in cuftody ; and, if thcro were not, would bail ^""5^ 
him : and fo if the warraht of commitment were irregular, and a ^^^^^ 
ferious offence (hewn to have been committed, they would not dif- Horner 
charge or bail the prifoner, without firft looking into the depofi- 
tions to fee whether there was fufficient evidence to detain him in 
cuftody. < 

Motion denied. 

Lord Mansfield and Lord Commiffioner Afiburft were abfcnt. 



Rex V. Pickerfgill & ai\ ^^-'^y- 

T^AVEI^PORT moved for a rule to fhcw caufe, why the A return to 
-^-^ return to a certiorari^ to remove an indidment of ^^^^^^^^^^^^^\^ 
fendant at the quarter feffions of the county of M/V^/^x Tq;' a under fcal, 
fraud and confpiracy, (hould not be quaflied. ^ 

The form in which the writ ran was, ** To our Juftices of Oyer 
" and Terminer, &c. That you or one of you do fend under your 
** Jeals^ or tbe/eals of one ofyou,' &c. 

And now he contended, that the return not having been niade 
in compliance with the exigency of the writ^ as not being under 
fcal, could not be fupported. M 

Morgan o^^oizd, this application, and infixed ^ that it was not 
necefiary, and was not ufual in writs of enquiry, where it is 
fo directed : and he appealed for this fa<ft to the under- (herifF of 
the city oi London^ then in court, who confirmed him. 

Buller, J. e . . ^ 

It has been ufual not to return coroner's inquefts under 
feal. 

Davenport^ after fome confideration, withdrew his motion. 



[«] In the cafe of the K* a;. Atkinfon Efq; May l€« 1 785 this was one of the errors 
afTigAed before the Houfe of Lords ; but was abandoned upon the argument. 



Q^q 2 R. V. 



apB Eafter Term 23 Geo. 3. 



^7h' 



SaturJay, 



R* V. Inhabitants of Winterfett* 



Upon a re- ^ | ^ W O JuHiccs by an order remove George Challenger from 
SIfteS Se 1 ^^« townfl>ip of Winterfett in the Weft Riding of the coun- 
to receive a Vf of Tork to the townfhip of Stainburgb in the fame riding* 
hired fervant, xHc fclTioDS on appeal adjudged the fettlemcnt to be in JVinter^ 
pive^^td V^ quaflied the order, and ftated the following cafe : 

from entering 

into the fervice for the firft month by illnefs^.and the fervant's mother faying in his prefence, that the 
quantum of wages fhould be left to the mafter and miilrefs, if any abatement is made in confequence, 
it is no fettlement. 

Abfcnceat That about three years ago the pauper was hired zlBarnJley fla- 

thciervicers tutes,which are held a few days heforcMartinmas, to Thomas Oundf- 

* purged by wcnrtb of thc townftip of Stainbutgb for one year, received i s. for 

being receiv- jjj^ Godfpcnny, and was to have three guineas for his wages : that 

A mafter is that Very night of the hiring thc ptnptv fell ill and continued fick 

bound to fup. and unable to go, and did not go into bis fervice till a month after 

?^nt^n ete'ry Martinfnas I when the pauper and his mother went to the maftcr's 

period of his hotjfe, who being from home- they were (hewn to his wife j who 

iicknefs, complained that the pauper had not come to his fervice according 

to the agreenrjent, and therefore refufed to receive him: whereupon 

the pauper's mother fard, ^^ "uce muft fall into your mil for 'wages, 

** and take ivbat you will allow us ^*' and left the pauper in his fcr- 

Settiement ^^^^* wbcre he contintred until Afm^j^^iw/ following : when thc 

tLiStuiMiMrgh. mother was fent for and received for forty-eight weeks wages after 

the rate cff i s. id. per week ; being le/i than the rate of the ori-^ 

ginal wages. . ^ 

Fearnley^ being called upon by the court to fupport the rule for 
qttaftring the order of fcffionis, iirlifted ; that an adual or a legal 
fervice for a year with an inhabitancy of forty days was all that 
was neceffary to be ftiewn here for the purpofe of a fettlement ; 
that the payment or non-payment of the intire wages, even where 
the grotrad upon which the abatement bad been iiTfift^d upon was 
juft and warrantable, could make no difference ; if the mafter, 
after the fadk upon which the objcdlion was founded had 
happened, continued the pauper in his fervice, and the pauper 
complcated his year : that this was fettled by many authori- 
ties 
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dc9 [a]. That, .if k were not fo, upon any fubfcqoent dif- 1783. 
pleafurc conceived by the mafter a poor man n?ight be com- ^--v*^ 
pclled to engage in an cxpcnfivc fait, or relinquish the earn- ^'^^ 
ings of his labour, as well as lofe his fettlement. But that inhabitants 
in the prefent cafe the point made on the other fide being of 
the (icknefs of the pauper, and that being the vifitation of God, 
his ficknefs could not be imputed to him as negligence or de- 
fault ; and confequently that in the eye of the law he was as 
much in the fervice during his abfencc for fuch a caufe, as if h^e 
bad been labouring under his mafter's roof: that under thefe cir- 
cumftancps to have deduded any part of his wages without his 
agreement would have been injudice, and an injury for which an 
adion would lie : that it was equally clear, that at what period of 
fervice an abfence happened in any cafe, w^ perfedly indifferent, 
if the fcrvant was received again : but that be was not prepared 
with authorities, as he had not expeded to be called upon, not 
fuppoiing it pofiible, that an attempt would be made to fupport 
this order. That, when the pauper went into the fervice, though 
bis mother confented that he ihoold lie perfedly at mercy with re« 
fped to the terms upon which the contrad was to be continued, 
yet it was (iill the fame, and 00 new, contrad, and bound by the 
fame Godfpenny. That if a fettlement was in any cafe to be fa- 
voured (and it was every where faid that in all cafes they ought) 
the court would not foffcr, and that contrary to the intention on 
both fides, « favoured right to be defeated by a technical and criti- 
cal interpretation of a concefiion, made by an ignorant man, in a 
cafe in which thejufttce as well as the law was ftrongly with him. 
But that there was no pretence to fay that the original contrad. 
made between the boy and his mafter was by this talk with the 
wife and general fubmiifion by the pauper's mother on his behalf, 
annulled, and a new contrad fublHtuted : that the pauper was a 
legal or conftrudive, though not an aduaJ, fervant, from the iirft 
noment of the year, in which he had originally con traded to 
ierve : that to take the queftton in the oppofite point of view : Sup- 
poie the itiother of the pauper had in b4s prefence told even his maf- 



[a] Rex 'V. Inhabitants of Hanbury. 26 & 27 G. 2. 1753. Burr. Sctif. Caf. 322, 8cc. 
and in the cafe of the K. v. the inhabitants of Wefterleigh. M. 140. 3. 1773. Burr* 
Seal. Caf. 753. it wras faid by Ajim]^ ''As to abatement of wages, there a;c feverai 
** orfes, inr i^hich that has been ho^en to £^nify nothing," 

tcr. 
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1783. ter, that udcfs the boy (hould have a coat into the bargain^ 

^^^^'•^ or feme other fmall gratuity, or rather gencrdWy Jbmething more 

i^er/us {^^^ "^ fpccific abatement was ftipulatcd in the prefent cafe) 

Inhabitants hc (hould not enter upon his fervice ; though the law in this 

WiNTF ^^^^ vvould have aided the maftcr^ as in the other it would 

stTT. the fervant, was it conceivable, that the confent of the mafter to 

yield this inde6nitey^;7;^/i&/;7^ could be holden, and in this kind of 

tranfa^ion and between fuch parties, to have cancelled the fubiift- 

ing contrad? That the uniform language of the court had been, 

that in thele kind of adjudications, the fubjed of which were the 

parole contradls of pIoughiDcn and farmers at country fairs, the 

rule of conftruaion ought more efpecially thkn in any other to be 

plain and fimple, without refinement or fubtlety, and level to the 

common underdanding; and that he trufled the prefent deciiioa 

would not form an exception to that rule. 

Lord Mansfield. 

The fervice had never commenced under the firft contraft: if 
it hadt no doubt the malUr mufl: have fupported him in bis (ick« 
nefs. But that is not the queftion : the point is, that the agree^ 
ment aded upon here was a frefb agreement, when he recovered 
from his ficknefs; and the beginning of his fervice was then. 
Under the former the miftrefs refufed to receive him. Then con- 
fidering the old contradl at an end, the aSiual fervice was but for 
eleven months ; that is, to the Martinmas next : and the fub« 
mitting to the abatement of the month's wages at the end of the 
year is an affirmance of the agreement made by his mother ; and 
this, as refcinding the original agreement, deftroys more than the 
if gal or conftruSlive fervice i it (liews alfo that there was no hiring 
for a year : fo that both the hiring and fervice muft be conlidered 
as imperfed and ineffedual. 

Bullcr^ J. If a fervant is taken ill after the fervice has com* 
mcnced, the mafter is bound tofupport him, and cannot turn biin 
away on that account. But it is not true, that ^the fervice began 
under the firft contrad. That was executory. It was made fome 
days before Martinmas to commence at Martinmas ; and in fa£t it 
never commenced. When the pauper went, they made a new 
contrad, and under that his fervice commenced. \a] 

' ■ n ■ 1 ■ I ■ ■ I > ■ ill ■ M ill I— »— ^ I ■■ ■ I I ■ ■ — 

[a] Slender circumftances have been holden to conftitote thediifereiice between conu-a^s 
witu refpe^i to their concinaance or diflblation, and to decide whether fervice$ under them 
wo aid or would not conned for the purpofe of giving a fettlement. Vide the K* v* the 
Inhabitants of Grendon Underwood. Tr. 23 G- 3. 1783, poft. p. 

3 WilUs, 
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JFiUes^ }• cnncufring, J 78 3. 
Lord Commiffioncr AJhburfi was abfcnt. ""^^^^^ 

Rule difchargcd, and ^^"^ 

Order of feflions qua(hing the Inhabitants 

Order of two jufticcs, affirmed. .„ ^^ 

•^ WlNT.ER- 

8KTT, 

Two days after, on the laft day of term, Fearnley faid, he had Monday 
looked into the authorities; and begged leave to (late a cafe or 7««' *• 
two applicable to this fubjedl : that in the cafe of [<?] the K. v. 
thelnhabitaitsofHanbury^ it was laid down by L^^ Ch. J,, ** that 
the abfence of the fervant in the beginning does not make any 
real difference at all : iovfervice has not been taken ftridlly, tho' 
hiring has." 

1 ord Mansfield. 

Whether at the beginning, middle or end of the term, if the 
fervice begins, abfence is the fame at all times : but the ground 
the court went upon was ; that here, under the hiring for a year» 
it never began at all. 

Fearnley, That upon the fubjedt of the period at which the fer- 
vice had its legal commencement, he mud not prefume to repeat 
what he had before fubmitted i but that, even in that view of the 
quedion, and fuppoiing the hirings to have htch ejufdem generis^ 
they might legally be connedted ; and would, if either were a 
hiring for a year, give a fettlement. That in the cafe of [^] the 
K. v. the Inhabitants of Fifebead Magdalen^ where there were two 
hirings in the fame fpecies of fervice, though the new contract 
was not only for a different fum and that near doubly the amount 
of the original contraft, but alfo where there was an actual dif- 
contiouance of an hour between the two contradls, L^^ Ch. J. 
held, that *^ iht famenefs of the contraSl has not been fo ftridtly in- 
fifted upon, as to make it abfolutely ncceffary that it (hould be un- 
der the very fame bargain ••*' and Probyn faid, ** It is the fame fervice^ 
*• tho' performed under two. contrasts' : [c] That here the differ- 
ence in the amount of the wages was not made the fubjed of con- 

tradt 



[a] Tr. 26 & 27 G. 2. 1753. Burr. Scttl. Caf. fo. 326. 
[i] M. 11 G. 2. 1737. J*"fr- Scttl. Caf. fo. iiS. 

[c] But this is a ground which Lord Mansfcid would not admit io a cafe, where the hir- 
ings were eju/dem ginerU. He fays, V upon his return he docs not agree to continue the 

" 9ld 
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1783. trad between the parties, or even, as appeared by thocafe, aiber* 
tained upon any principle in the final fettlement diiftatcd by the 
mafter: that therefore, though they were to be taken as two dif- 
ferent CQntra6s, ftill the law was the fame ; and that under fuch 
a fervice a fettlement is acquired. 

Lord Mans/if Id. 

Then the fervice under the laft hiring for a year was there 
coupled with the former fervice under a hiring for Uh than a 
year. Here there are alfo two hirings, but there was clearly no 
oiore than one fervice, and that for lefs than a year. Your cafes 
are good law ; but they don't apply. 

Fearnky further contended, that as no fecond hiring had been 
ftaied in the cafe, it^ougfl^t to be returned to the fcflions, to have 
that fa<a found. 

But the court wer« of opinions that this was unneceflary, as 
they had found enough ta ihew^ that there was no fervice under 
t.h? firft. 



Saturday^ 
May 31. 

The authori' 
ty given by 
the flat. 43 
EUk* c. 7« to 
convid be- 
fore anyjuf- 
tice, &c. of 
a county, city 
Sec. of any 



Hex V. Stevens. 

THE defendant bad been convidled under the (lat. of 43 Eliz^ 
c. f. \a] by a Juflice of the peac^ f^r the ijk of Ely in the 
county of Cambridgf^ for unlawfully breaking afv.d cutting hedges 
aad feiKes in the (aid iile and county^ with intent to lake and carry 
away the faid hedges and fences. 

or town corporate, tub ere the offence Jkall he committed , is conflriidtively giren to any ja(Uce;» 
place, diftri& or lUerty, in any coonty where &c. 

The 



** old fervtce^ bat makof a nen» contraS ibr more wages. Thejpe waa therefore a coinpIeaA 
«' abandonment and difcontinuaoce/' Rex <v. Inhabitants of Ellisfield. H. 17 G. 3. 
1777. ante. p. 4. And it is farther obfervable, that his lordihip there reprefents the court 
in theK. *u. Fifebead Magdalen to have gone not upon thU ground, which thf reporter 
exprei4sly dates that %vtxy one of the Judges took« aad that they adjudged it no^ to be a. 
difcontinuance, but upon the principle that there could not be a fra^ion of a day ; of 
which there is not the fmalleft trace in the report. His lordHiip therefore appears to have 
been long and ftrongly imprefled with this idea, as he firH brought it forward at a time 
when, as far as it went, it operated againil the judgment that the court pronounced. 

[a] The words of the aft are, '« Before fonje one juflice of oeace, mayor, bailiiF, or 
•' other head officers of the county, city or town corporate ; wnich iaid julHce or other 
•' h^ad officer (hall have po\ver, by force of this ftatute, to minifter the faid oath, w^bere the 
'* offence Jhall he committed, or the party ofFending apprehended ; fliall give the party and * 
** parties fuch recompence and fatisfaftion for his and their damages, and withia foch time 

• as 
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The ifle of £^ is a diftrift, a liberty, or one of the divifions of 178^ 
the county of Cambridge ^ and not a city or town corporate. T^'"^ 

The conviAion had been removed into this court by r<fr//^rtfr/, ^^r/ks 
and Partridge had moved to quafli it; and now in fupport of the Stevens. 
rule he contended, that the juftice before whom this convidion 
was had, was not fuch a magiftrate, as was under the ftatute au-* 
thorifed to convidt : that he was a magiftrate only within the 
divifion of a county ; and confequently did not anfwcr the defcrip- 
tion of any one of thofe pcrfons, to whom this authority was de- 
legated : that this ftatute^ which gave the authority, was alfo the 
ftatute which created the offence \ and confequently, that it could 
not poflibly 'be contended, that the general jurifdidtion of a juftice 
of peace could attach upon it : that in the flat. 27 H. 8, by which 
\a'\ the King is empowered to make juftices of the peace^ it is di- 
redady [^] that particular perfons, viz. the Bifhops of Ely and 
their temporal (lewards, (hall be juftices of peace within the i(le, 
and have all the powers annexed to the office of juftice of peace in 
any county : that by this defignation thefe perfons are invefled with 
authority and powers equivalent to thofe of the general juftices of 
peace in the ^ realm at large: but that thefe are the only general 
juftices within the ifle : and therefore that this power does not 
extend to common juftices, who a£t only within the liberty of the 
ille ; fuch magiftrates not being juftices of the county, or armed 
with their powers. That the ftatute of Eliz. was a new aft, in* . 
troduftive of a new power, not before given to juftices; and muft 
therefore be conftrued ftridly and not extended by any intend* 
ment: That the afts of parliament refpeding the poor, which 
were meant to be general and io comprehend all juftices, enume*^ 



** as by any one fuch j a (lice of peace of the faid county where fuch offenee Jhall bedone with- 
** out the liberty of any city or town corporate, or by fuch head oificer or juftice of peace 
** within any city or town corporate, (ball be ordered." f. i. 

\a\ Sec. 2. 

\b\ The words of the aft are; ** That Thcmoj^ now Biftiop of Ely and his fucceflbrs, 
** BiOiops of Ely y and their temporal Aeward of the ifle of £/y for the time being and every 
<' of them, fhall from henceforth bejullices of peace within the faid ifle ; and fliall ufe and 
" exercife all manner of things within the fame ifle, thaf appertaineth' or belongetk to any 
''juftices of peace within any county of this realm of England to do, exercife and ufe, by 
" virtue and authority that they be juftices of peace, in as ample and large manner as 
" any other juftices of peace in any county within this realm have or might do, exercife 
"or ufe." f,2o. 

R r rate 
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lyS^. rate the jufticcs of ^vfjians [a] : that the flat. %W.& M. which 

^p-^ impofes a penalty upon churchwardens or overfccrs, negledling to 

-.er]us publifti in the church notices of the rcfidence of paupers, diredls 

Stevens, [tf] that 



[a\ Doubts having in the cafe of feveral a£ls of parliament been entertained upon th< 
conftrudlioq of this word« I have thought £t in this place, to fubjoin a modern authority 
upon the fubjeft. 

It is faid by Dr. Burn in his obfervations upon flat. 43 £//«. c. 2, in his Juftice of Peace 
(i) that '* in foin^ of the ancient ftatutes, not now in force, as particularly the zz H, 8* 
•* c. 12. the juftices were required to di^vide thcmfelves, for the better execution of the rc- 
'* gulations concerning the poor. And thence came the clauii; in the fubfequent ftatutes, 
*' tkac the juftices of tbs drjijion were to do fuch and fuch things. But as there is no lawr 
** at prefcnt which requires them to di<vide for the aforefaid purpofes, there is properly no 
*• di'vijion in the fenfe which the ilatutcs intended ; and confequenrly it cannot be neceiTary 
•* to f'et forth now, that the juftices are in or near (2) the dmijion^'* : and in the cafe of an 
order of removal the objedioo, that the order did not ftate that the magiftrates were of the 
divifiou, has been (3) repeatedly over-ruled : the court faying, " thatj as to this, th^ Aatote 
** was only directory ; and not reftri£live or qualificatory.*' 

The later authorities have confirmed this dod^rine in the cafe of other legal inftruments, 
as ia that of ^ convj^ion ^4) upon the flat, z G. z. c. 28. f. 1 1. And yet this requiiite. 
- that the jufticcs ftiall be ofthi divijion^ is ftill continued c and upon this fubjed the ueceiiity. 
pf its being fo is (5) infifted upon by the legiflature, and exceptions where that neceffity did 
not appear fo urgent (6) have been introduced, and this adi as not impofing fufiicient 
checks (7) has been iu part repealed by a more modern flat^itej |he geiverjil power 
• left 

' ' " ' ' ' ■ ■■ I >i I ' It f » ■ 

(i) Vol. 3. 330. tit. Overfecrs. Edit. 1785. 
• (2) And in Hat. 18 Elia. c, 3. concerning baftards, where th« words f f «he ad are, 
** two juftices in or next unto the limits where the pariik church is,'' it wa9 objtdcd* 
** that this being a particular power given to the juftices of peace, it muft be precifely pur- 
" fued : And Wild, Juftice, fr.id. Several orders had teen quafhedfor this exception ; but' 
" contrary by Twifden and Rainsibrd, The parifti and parifti churcii is all one by intend* - 
" ment." M. 26 Car. 2. 1664. 3 Keb. 38^. 

(3) Anonymous M. -8 W. 3. 2 Salk 473. EIlz. Afhiey's cafij. Tr.9W. 3. lb. 480. 
And Lord Mansfield in the cafe of the K. a;. Loxdale and four others, faid, '* as to the 
«' joftices in or mar the parifti ordivifion. it is only direttory.** H, 31 G. 2. 1758. i Burr* 
fo. 447, 

(4) H. 11 G. 2. 1737- Andr. 81. K. v. Bryan. 

(5) In ftat. 2 G. 2. c. 28. f. II, after reciting " whereas many inconveniences have 
*• arifen from perfons being licenfed to keep inns and common alehoufes, by juftices of the 
•* peace who, living remote from the places of abode of fuch perfons, may not be truly 
•' informed as to the occafxon or want of fuch inns or common alehoufes, or the characters 
*' of the perfons applying for licences to keep the fame,*' it was enatted, that " no licence* 
** (hall be granted &c. but at a general meeting of the juftices of the peace, ad^ng//r the 
«* di'vijion where the faid perfon dwells, to be holden for that purpofe on the firft day of 
'* September yearly, or within twenty days after, or at any other general meeting of the faid 
«« juftices to be holden /or the divijion wherein the faid per(bn refides." 

(6) S. 12. Provides that nothing in that a£l ftiall extend to alter the method or power 
of gn'inting licences, &c. in a city or toivn corporate, 

(7) The ftat. 26 G. 2. €.31. f. 4., after reciting that the ftat. 2 G. 2. c. 28. f. 11. 
had enaded, *« that no licence (hall be granted^ Sec. but at &c. or at any other general meet- 
ing 
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[i] that it (hall be enforced by "any juftice of the peace of thccounty, 1783. 
•* ridifig or divifion^ city or town corporate, G?r." : and that there is ' ^'^ ' 



8 difference between ridings and divifions in counties : that in ftat. ^^^ 
8 & 9 /^. 3. [^] the power of enforcing cofts on appeals in cafes stevjns. 

of 

» ^.M a ■ !■■ I I < < n 1. II I . . ■■ ■ ■■ > ■ I I I I I. ■■■■■■ I I 

kft (8) in the yi)w# joftkes aAd the certificate diredled to be figned hy {ome neighhur^ 
ing {9) juftice; though in a recent cafe upon the ftatutc 2 G. 2- it has been, adjudged, 
that any juftice within the county, ading within the divifion, is for this purpcfe a juftice 
of the divifion. 

Rex V. Sir John Powdl Price, Bart. 
M. 12 G. 3. 1 771, 

TH E defendant had convifled a woman of felling ale in iV>w 7V*w« Montgomery fit re 
without a licence. In fa6i (he had had a licence, granted by two juftices (both of 
them living out of the divifion^ one of them till this occafion never adling there, and the 
other having occafionally only and in very few inftances done fo) at a meeting which 
the defeirdant and another juftite of the divifion had appointed, but at which neither of 
them attended. The two juftices, who came for that purpofe, proceeded to bufinefs with* 
out the juftices of the divifion, and granted licences to this woman and fome others. Pre« 
viotfs to the convidlion the defendant con fiilted Sir Fletcher Norton npon the cafe: who being 
f>f opinion that the licence was void, not having been granted by two juftices ading iri the 
divifion, advifed the conviction of the woman. She applied to the court for an informa- 
tion,' which was granted ; and the defendant was convided at Sbretvjhury fummer affizes 
17*7' ^^- ^^^i^9 Serjeant, Judge of affize. At the trial there was fome evidence of ill will 
ffon the defendant te^airds the wcnnan ; and the opinion of Sir FUteber Norton wa^ 
given in evidence for the. defendant, 

• ^f^rrr^. rtidVed /of a* heW trial on two grbu'nds; and infifted, ^t^ that the defendant*, 
kaving taken the ofritiibtt of cbunOl/ under whofe advice he had proceeded, could not be 
iaid to h*ve adied mdiicioufly ; s^nd, if erroneoufly only» could not be criminal. And fe- 
condly, that he a£led legally, the licence being abfolutely void, f 10) not having been 
granted by two juftices aSing in the divifion. The ferjeant who tried the caufe, reported 
ilgamft him npon the firil ground, and that there was evidence of malice ; and thd court 
thought the licence granted by the juftices, though not thofe who generally aded for that 
divifion, was legal ; fot per Afton, J. Any juftice of the county, going to the meeting in 
the divkion, is for thit pu^ofe a juftice of the division* 

ing of the faid juftices to be holden for the divifion wherein the faid perfon refides*' (which 
regulation, " by reafon of the laft mentioned provifion, has been found by experience 
*' not to have the tWt&, iptended)*' then enads <* that the laft before mentioned provifion 
«« is hereby repealed ; and that the day and place &c. fliall be appointed by two or more 
•* of the juftices aSiu^for the di'vifion by a warrant under their hands and feab« &C« dired-. 
«* ed to the high conftaWe, &c. of the /aid ditufioM." 
tS> S, 2. 

(9) By f. 3. fuch certificate as aforefaid (i e. under the hands of the parfon, vicar or 
cunte^ and the major part of the churchwardens and overfeers, or elfe^ &c.) to be figned 
by fome neighlouring juftice. 

(10) The contrary feems to have been the prevailing opinion in the cafe cited of the 
K. v> Bryaiu' Lee^ Ch. J« '' A» to the point, whether a perfOn ading Under a bad liteiice 

Rra incur* 

[a\ c. II. f. 5. [b] c. 30. f. 3. 
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1783. of fettlements is given tojuftices of the county, ridings city ^ /r- 
*-jp'''^. bcrty^ town corporate, CSc: and in the fame ftatute the claufc, \a\ 
"ja/its ^*^^^ rcfpeiJJs poor apprentices, fpeaks of juftices for the liberty or 
STi-vEKs. riding : and that confequcntly the legiflature muft have fuppofed, 
that without thefe words the juftices in general were not in thefe 
cafes empowered to a£l : that there would on this account be no 
failure of juftice, as the magidrates of the county at large have 
jurifdi(ftion in the ifle oi Ely : that their commiflion is to aft '^ as 
*' well within liberties as without /' and that it is fo in this par- 
ticular inflance, though it is otherwife in fuch cities as have ex- 
clufive jarifdidtion, 

S\T Thomas Davenport^ (hewed caufc againft the rule; and in- 
fifted, that, if no other objedlion were made than that of want of 
jurifdidion in the magiftrate, the court would conftrue remedially 
all a(fts meant remedially for the ufe of the whole kingdom ; and 
that the jurifdidtion muft be fuppofed to be given, wherever the 
offence can be committed : that the words ufed by the legiflature 
were put only as in (lances, and by no means ufed as an excluiive 
[^] enumeration of thofe only, to whom the truft was delegated : 
that a contrary conftrudtion would exclude from the benefit of this 
ad large diftrids of Lincolnjhire^ and almoft the whole county of 
Tork ; where the commifiions for the feveral ridings are dijOTerent, 
and none of them for the county at large : that the ftat. i^Car. 2. 
r. 2. in the preamble, in which it recites the provifions of this 
ad, ftatcs, that in fuch cafes oncjufticc, Gff. "of the county or 
** place where fuci offence was committed^'* fliall interpofe, &c. : that 
this is a legiilative conftrudion of the ad ; and confequently that 
the words •• county, city, G?c" are intended to include every thing 
that is any part of counties, &c.i that, if this were a particular 



incurs the peoalty, where the licence plainly appears to have been granted contrary to 
the a6l^ it may perhaps be too much to fay^ that it ought not to be confidered as abfolute- 
ly void as to the party, as this is a particular kind of jurifdi^lioD, and the words of the ad 
are ** null and void." But this is not the prefent queftion. 

Page, J. If a licence is granted improperly, as by juftices living out of the divifion, it is 
not void as to the perfon acting under it ; who probably does not know the exad bounds of 
the diviiion. 

Probyn, J. If this point was now in queftion, it would deferve confideration," whether 
the juilices can puniih a man by this llatute, who ads under a vifible authority/' 






This ihould feem to be fo ; for in the very firft claofe of the laft cited ad, ftat. 
8 & 9 W. 3, commonly called the certificate adj upon the fobjed of the certificate itfelf 
the word, ** riding,'' is omitted. 

ad 
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a A framed for any particular purpofe, the narrow con (Irudioa 1783. 
put on the other fide might be fupported ; but that where its ob» ^•^^'^r^ 
je<a is general, the words muft be ufcd only as inftances ; and ^" 
that under the general names of the principal places every thing Stbtbics. 
fubordinate, every fubdivifion and fmaller diftrid> would be taken 
to be included. 

Lord Mansfield. 

I do not reft much upon the recital of the aft of Car. 2. ; but 
we muft not put a conftrudtion upon this a£l wholly to defeat it : 
as would, if we adjudged this conviction to be illegal, be the cafe 
throughout the county of Tork. It muft mean, the juftices for 
that place in the county, where the offence is committed. 



fFi/Ies and Bul/er, Juftices, concurring. 
Lord Commiftioner AJhburfi was abfent. 



Rule difcbarged and 
Conviction affirmed. 
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JTedngfilay, 



Rex V. Inhabitants of Upton Gray. 



' I ^ W O Jufticcs adjudge Walter Nation of the pari(h of Froyle 



It is not ne- 

vaU^Vof*n A ^^ the county of Southampton^ fervant, to be the reputed 

order of Fill- father " of a female baftard child begotten on Sarab Arundell^ and 

ation. that that thc faid child was chargeable to the parifti oi Upton Gray in 

kdiwAould ^^^ ^^id county ; and that he fljould pay, Gfr. and alfo one fliiU 

bcprcfcntat ling weekly, G?r/' 

the txmxTii'^ 

tion of thcwomai» lnfM i th t »¥e>}nftto— ^ ■ . ■ 



Where a rea- 
fonisalTigned 
as the foun- 
dation of a 
judgment, all 
prefuroption 
or intend- 
ment that 
the court 
"went up- 
on better 
grounds, is 
there exclud* 
cd» 



The feilions on appeal quashed this order and flated as follows : 
Upon hearing the order (as above dated) read, and what was 
alledged by counfcl thereupon, and // not appearing upon thejace 
of the order ^ that the faid Sarah Arundell was examined in the pre-- 
fence of the faid Walter Nation at the time of making the faid order, 
this court is of opinion and doth adjudge, that the faid recited 
order ought to be quafhedi and the fame is hereby qualhed 
accordingly. 

Min^^ay^ (hewed caufe in fupport of the order of feHlons ^ and 
ad(;)iitttcl, that he could not, upon any general principle or au» 
thority, maintain, that it was ncccflary to the validity of an order 
of Filiation, that the examination of the woman mud be had in 
the prefence of the putative father. 

But 
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^ But lie contended, that the reafon given by the feflions, how* 1783. 
ever erroneous, would at moft be confidered as furplufage : that *^-v^ 
all courts, having jurifdidtion over the fubjeft upon which they ^J^ 
had pronounced, were intitled to every intendment in their fa* Inhabiuntsof 
vour: and that there might have been other reafons. Ufton 

Lord Mansfield. 

They give none. The. prefence of the putative father is not 
neccflary before the juftices out of the feflions ; and, as the 
fcffions have dated this and no other to have been the founda- 
tion of their proceeding, we cannot prefume, that they went upon 
any other. 

U-illcs and Bull:r^ Juftices, concurring, 
Lord CommifTioner Afi^burji was abfent. 

Rule abfolute, 
Order of fcffions qualhed, and 
Original Order affirmed. 



Rex V. Edward Pryfe Lloyd, Efq; Wcdnejday. 

DOWER had obtained a rule to Aiew caufe, why an order A certitfrari 
^ of the court of quarter fcffions of the county of Carmartbeft^ j^^^^^^^^ 
(whereby it was ordered thai 'Mt.Edvford yones^ attorney at law, than ju<Ucial 
be employed to bring an^inforniarton^ againft the defendant for fe- ^^*/p^ ^ 
vcral crimes and mifdemcanofs committed by him in the execu- ^^'iy^^T^* 
tion of his office of jufticeof peace for the (aid county, and that 
the expences attending fuch profecution be defrayed by the coun- 
ty) ffiould not be q<ia/hcd. - • 

It was. now moved lb be enlarged. 
Sed per Buller, J. 

The certiorari ought not to have iffiied. It is fettled in the 
cafe of \ci\ the K. v. Lediard^ that a certiorari does not lie to re- 
move any other than judicial a£ts. 

Bower urged, that this adt of the fcffions was clearly illegal, 
and fuch an excefs of their authority as it was impoffible to 
fuppon. 



.\a] M. 25 G. 2, 175 1 • Sayer 6. It was the cafcof a dfr/i^w/ to return what aniount. 
cd to no more than the warrant of a Q)agiftrat«| a miniiWrial ad. ' 

2 The 
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1783. The court admitted this; but faid. Then you may punlfli the 

^^^>^'^ juftices for making it, 

^4L R"^^. discharged and 

Llovd, Efq. Certiorari qua(hed. 



^^'i/^ay, Robfcn V. Hyde, Efq. & al'. 

A private ' ■ '^ HIS was an aftion of trefpafs for breaking and entering 

Sl!f"dcd 1 the plaintiff's dwelling-houfc, &c. The defendants, as 

asadiapci, magiftrates and officers ading under their orders, pleaded the 

and by con* general iflue, upon which iffue was joined. The caufe came on 

Sured7or''' ^^ b^ ^"^d before Lord Mansfield at the fittings for Wejiminjier 

any other after Eajler term laft; when a verdid was found for the plaintiff, 

purpofe, is, fubjcdk to the opinion of the court upon the following cafe : 

made of it^ rateable to the poor. 

That the mayor and commonalty and citizens of the city of 
London demifed to the vicar and churchwardens of Saint Martin 
in the Fields a piece of ground in Conduit Street in the parilh of 
Saint George Hanover Square with the chapel and vcftry-room 
thereon credted for 40 years from Lady-day 1768 at the yearly 
rent of 18/. 15^. c, with a covenant that the lefifors ihould at 
the end of every 14 years at the fame rent and under the fame co- 
venants execute a new leafe'of the premifes from time to time for 
ever; they the lefifets paying for every fuch renewal into the 
chamber of the city oi London the fum of 131 A 55. o. by way 
of fine. 

The cafe then ftated an under-leafe from June 24, 1776 from 
the churchwardens and vicar of Saint Martin to the plaintiff and 
two others of the fame premifes for 31 years and a half renewable 
forever at the fum of 120/., clear of all taxes: The faid under- 
leafe among other covenants contained the following: ''That 
^* the leffees (hould let ufe and continue the prefent chapel, and 
'' any new building to be eredted infieadof the faid chapel, as and for 
•* a chapel for the whole of the faid term; and permit the fervice 
** of the church of England only to be ufed therein as by law 
** eftablilhed, in like manner as the fame hath been and is now 
** ufed and exercifed therein, and not for any other ufe or purpofe 
^ whatfoever: and ihould pay to the clergymen and other officers 
^or fervants officiating at, or belonging to, the faid chapel, all 

•* their 
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^'thcir Salaries and allowances: And alfo ,(hopld defray all other 1783. 
*' charges and expeqces attending the fupport and maintenance pf w-v-w 
^* the faid chapel or in any ways relating thereto; they receiving Robson^. 
•• all the rents and emoluments from pews or feats in the faiid chapel ^^^^r^^**' 
*• from the 29 September 1776, &c" 

That the plaintiff is the furvivingleflcc. That the rent rcferved 
by the Uft mentioned kafe has beep always applied to the public 
and charitable purpofes of the pari(h of Saint Martin. That the 
plaintiff lets the pews and receives the rent thereof for his own ufe 
and benefit; and the f^id building.now is and, ever (ince its ere<n:ion, 
which .was about 16951 has been applied to no other ufe than that 
of divine worOiip according to the rites of the church of England. 
That the pariih of Saii>t George Hanover Square upon the 27th of 
r^pril 1782 rated the plaintiff in refpedt of the faid building to the 
relief of the poor j and the defendants diilraiiied for non-payment 
of the faid rate. That the faid building never has been rated 
before. 

The qqeftionTor the opinion pf the ^purt is, whether the plain- 
tiff in refped of the faid building is rateable to the poor? 

Cbambre iox ih^ j^Mi^iyS contend^d^ that he was not rateable 
under the^. 43 £//a?. [^] as pccupjer either of houfe or land: 
that, however tbe,a£t might be ^xtenc^ed by conftru^ion^ it cer- 
tainly was not the iqteutjon of the legiflature to charge places of 
;public worihip : that the coMrt has in many indances reilrained 
the general, words pf. a flat yte, as not being there meant in their 
largcA and moft extended fignifiqatipn : that fuch is the cpnflruQ- 
tipn^put upon the ftatute concerning chfUrch leafps; where it has 
been holdea that bifliops cannot have been meant to be included 
;[^] or they wpul^ have been, mentioned : that wijth refped to this 
kind of buildings the conftrud;ion of law ought to be the fame; 
for they are not mentioned in the a£t: that not being to he found 
in the number, of the objects of charge, they are not in point of 
Jlaw fa,bjea to ^t ; apd ^icver having in experience or ufage, never 
having in^poi^it pf faft, been attempted to be charged, it is m%- 
nifefl they were never intended to be fo. That if it be faid that 
.hc4nakea a-profit of tbcpews, it may bs anfwered, jthat ih doanoD: 
of the clergy.in fuch great towns as are places of genteel refort : 



[a\ c, 2./ I. 

[a] Vide 2 Rep. 46, b. Sir W, Jones. 186, 

S f that 
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1783. that the whole of the beneficed clergy derive a profit from the 
•-"v^ breaking of the foil to makes graves, and for vaults and monu- 
HydV^E^ mcnts in the chancel a very confiderablc opej and that no demand 
Sc ai'. ' like the prefent was ever heard of on this account. But that it is 
not true that the plaintiff, like the clergy, is fare of a profit : that it 
18 true, that he is bound to pay the clergyman his falary and thp 
fervants their wages : that whether his profits will even fo far in- 
demnify him cannot be afcertained ; but that, how far foever they 
may faW fhort, it k not in his power to apply the building to any 
orher ufes : that, tho' this chapel was neither confecrated or en- 
dowed, yet as it was lawfully eflablifhed, it was not to be diflinguifb- 
ed from the cafe of any church, in which the parfon makes a. 
profit of his pews ; and that this was the firft inftance in which an 
attempt had ever been made to afTefs a place of public worfhip ac^ 
cording to the rites of the church of England. 

That under the above circumflances the payment of the fum re* 
ferved was not in the nature of a rent : and that to fay the contrary 
would be to d I fcourage religion ; asdiffenting meeting- houfes, tho' 
alfo legal, could not otherwife be fupported : and that it had been 
adjudged [a], that a houfe, converted into a conventicle and ufed 
for no other purpofes, was not rateable to the poor. 

Bate for the defendants infixed ; that, tho the particular fa6ts 
in this cafe might have never come before the court, yet the prin- 
ciples on which they muft be decided were well known and 
eflablifhed ; and as old as the ^af. 43 EHz. : that the rule is, 
that whatever yields a permanent, annual, profit is a proper objeA 
of taxation : that it is fo laid down in all the books : that the 
plaintjft is lefTee, and by the exprefs terms of his leafe coUedls the 
money paid for the pews : that here then is a beneficial leafe, out 
of which arifes a permanent revenue. 

That with refpedt to the occupation, if the plain tiflf is not the 
occupier, who is ? that he is occupier as much as the fubjed will 
admit of occupation ; and occupation can only be confidered with 
reference to the fubjeS-matter. That he is at leaft as much fo. 



[«] H« I G. t. lyij. Anomymoos* Cafes of SctU. 126. Copied fiom thence into 
ViB.Abr.tiu Poor. 4a6« 
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as a parfon who lets his tithe : that the cafe of [a] the K. v. the 1783. 

Inhabitants of Saint Thomas in Soutbwark was cxprefsly in point : ^--v^*^ 

that it had decided^ that a preacher of a mceting-houfc, who does HyoE^^Efq; 

not let the pews and does not thereby make a profiry is not rate« & al*. 

able or chargeable as occupier any more than any of his audience : 

that this cafe is totally different from that of a church, whicH is a 

public building, and where, upon any deviation from the purpofes 

of the inftitution, abufes would be remedied by the ecclefiaftical 

courts: that this is on the contrary a mere privaie building, the 

application of which to its prefent and proper purpofe could only 

be enforced by the retraining covenants : that whatever the 

plaintiff did with it, he could not be criminal : he could not be 

purfued by ecclefiaftical cenfures : that his condudt would only be 

regulated by mercantile ideas, by a confideration of profit and lofs : 

that, if he pleafed» he might turn it into an audion-room : that ic 

was conflrudled for the purpofe of gain, and confidered and tranf- 

ferred as other property. But it is by no means clear that a parfon is 

not rateable, if he makes a profit of his pews : he is cxprefsly fo 

for his other property : and why not for this ? but it has beea 

urged, that this is a novel attempt^ and unheard of before : that 

the reafon why the queflion has not occurred till of late, is that it 

is but of late times and from the great increafe of buildings and 

population in the places of public refort in this country, that the 

building of chapels is become a common adventure, 2lnd an obje<ft 

of fpeculation to inviduals ; and that the charges for the mainte^ 

nance of the poor having become every day heavier had made men 

look round to every objedt from which profit tnay be derived. 

That be might admit the law of the cafe which had been found in 

Viner^ as it was pcrfedtly confident with his argument : but that 

it certainly was a very loofe note and taken from a book of little or 

no authority. 

Cbambre urged in reply, that the proper fubjed matter of a rate 
for the relief of the poor had been very truly reprefented to be a 
permanent profit : but that the prefent was on the contrary alto- 
gether r^j/ and uncertain. That he alfo readily adopted another idea 
fuggefled on the other fide, as it furnifhed him with another plea of 
exemption. That it had been ftated^ that the undertaking of thefe 



^a\ H. 13 G, 2. Stra* 745, 

S f 2 buildings 



e^ 
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1783. buildings was a matter of fpeculation and thai they Wert mere 

*--v^ adventures : that it had bedn holden that taxes upon adventurers^ 

HTDE?\Tq; ^hofc profits arc uncertain, are hard, and that they are \a\ there* 

u al'. ' fore excufed ; and that the legiflature probably nseant [^] in order 

to encourage men to proceed in vrorks of public utilfty, to exempt 

them: and that they thought it would be dangerous to difcourage 

adventurers by fubjcdling them \c\ to a tax. 

That as to the queftion afked, who is the occupier if the plain-* 
tifF is not ? it is e'nough. for me that the plaintiff is not. That no- 
thing is more clear than that the plaintiff cannot legally apply this 
chapel to any other purpofe than that of religious worfhip; and 
that the court will never prefume mifcondudt and breach of co- 
venant. 
• Lord Mamfield. 

The doubt in this cafe can only have arifen from the ufe of thd 
Word '' chapel"; but this building is not fuch in an ecclefiaftical 
fenfc. It is not a confecrated place, the ecclefiaftical law cannot 
take notice of it. It is a mere private room, let out it is true at 
prcfent for the purpofes of religious worfhip ; but which at his 
pleafurc the owner may apply to any other ufe. It is faid indeed, 
that he is reflrained from doing this by covenant ; but the re-« 
Aridtion by covenant does not vary the nature of the proper-* 
ty. If indeed it were abfolutcly given to the public, it 
might be a ftrong ground to fay that it was not rateable; in his 
hands at leaft, out of whom the property had pafTed, and by whom 
nothing is reficrved. Bat the temporary ufe to which it is applied 
cannot vary the nature of the cafe. He might convert it into an 
affcmbly or concert room ; and in that fhape would it not be rate- 
able ? under this then, the moft beneficial, mode of enjoyment 
fhall a plea of exemption be admitted ? If another, and that clearly 
a more lucrative one, were once fuggcfted, the IciTor and lelTce 
would prcfently underftand each other; and the argument from 
the reftriAions of the covenant would not long continue a bar to 
the eflablifhment of this charge. 



[a] Lord Mansfield in the cafe of Rowlls v. Gell, and al.' £. i6 G. j. 1776. Cowp. 
fo. 4S3. 

[h\ Lord Mansfield in tte cafe of the Governor and Company for finddng down lead» 
&c. V. Ridianiibn»efq* and others. M. 3 G. 3. 1762. Bum's Jufticc. vol. 3. 591. MS. This 
cafe is alfo reported in 3 Burr. 1341 « and 1 BlackA* 389, 

[r] lb* 

BuUer. J. 
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The argument on behalf of the plaintiff i& fupported by a falfc 
analogy. His cafe docs not refcmble that of a clergyman* But, HYOBrEfq; 
if it did, I am very far from being fatisfied, that a member of the ^ ar. 
cftabliflied church, a parfon or vicar, who has the profits of the 
pews given him by the pari(h in increafe of his benefice, is not 
rateable for fuch profits. There is alfo another important diflfer- 
ence. One reafon, Jthat the law has continued tithes to the clergy, is 
that it has prohibited their following any other occupation : now 
the plaintiff is fubjedl to no fuch reflridions. And to mark the 
difference ftill more ftrongly, every beneficed clergyman in the 
kingdom, even the pooreft of our vicars, (and many there are 
whofe pittance is only 20 L a year) pay their proportion to the 
poor. No principles of law then, anymore than the interefts 
of religion, prevent the public from calling upon this man for bis 
full proportion. 

Wslles^ J. concurring. 
Lord Commiilioner jijhburft was abfent. 

Pofiea to Defendants..' 

Vide the cafe of the K. v. Waldo, Efq; in this Term^ poji. 



Atkins & ar v. Davis & aP. JFedn^/Ja, 

Juljz. 

THIS was an adion of trefpafs for taking the plaintiff^s Under the 
goods. The defendants, as conftables, pleaded the gene* ^^tfcSt^ 
ral iflue, upon which iflbc was joined. The caufc came on to ba wludH^ak* 
tried before LotA Mansfield at the fittings for London after Trmi/y ofaMitjiM 
term laftat GwldboJi; when a vcrdift was found for the plaiatiff, f^^o^? . 
f ubjeft to the opinion of the court upon the following cafe : dfy, as the*' 

flat. 43 Eliz. 
docs, any particular taxable oljea,or refer at all to that ftatute, allperfona, having perfonal property with- 
in the diflridi aflefTed, are inhabitants ; and as fuch rateable. 

That the plaintiffs are itruftecs of th««oinpAny of ;tli« prppri;-* 
tors of the London bridge water-works ; aiid iC wa« admitted that 
they were intitled to bring this aaion« . 

Thrt 
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1 783* That the company is not incorporated; and that their property 
^ "^^r^ ,, confifts of 

"J.r> ift- Their offices, with the wheels and works for 

Davis &al'. raifing the water. 

2d. A wharf, called Mault's Wharf, 

3d. A houfc for the ufc of their fecretary, detached 

from their works and wharfs. 
4th. A fire engine, ufed for raifing the water to a pro- 
per height, alfo detached : and 
5th. The pipes, trunks, branches, &r. laid and dif- 
perfed in the different flreets, not only in the city 
of London but in the county of Middleftx and 
borough of Soutbwark^ for the conveyance of their 
water^ 

That the whole of this property is within the ward of Bridge 
Within ; except the works with their pipes, trunks and branches 
on the Soutbwark fide of the river, and except fuch parts of the 
pipes, trunks and branches, as are a continuation from the pipes, 
trunks and branches within the faid ward and which are from thence 
difperfed in the different flreets out of the faid ward, and out of the 
faid city of London^ but are all originally derived from and con- 
nedted with the pipes, trunks and branches within the faid ward. 

That the whole profits arifing from the water- works, and which 
confift of rents paid by the perfons fupplied with water from the 
faid works, amount to 2,500/. per annum: out of which 276/. 
los. is colleded in the ward of Bridge Within, and the refl of the 
faid profits is collected elfewhere within the city of London ^ bo«» 
rough of Soufbwarit and county of Middle/ex. 

That all thefe receipts are accounted for by different collectors 
at the above-mentioned office, where the books and accounts of 
the faid company are kept, and all the bufinefs of the faid company 
tranfaded. But the money fo coIieSied is faid into the hands of a 
treafurer refiding without the ward. 

That the proprietors of the faid company are rated at 2,500/* 
to the land-tax, for their (hares only, by virtue of 21 G. 3. c. 3. 
y* 57* ^y ^^^ commiflioners of the city generally i and pay the 
fum afifeffed upon them to a particular colledor appointed by thofe 
commiifioners. But that the other property of the faid company 
is rated by the commiflioners of the faid ward, and the fum afifef- 
fed thereupoa is paid to the colledor of the (aid ward. 

3 That 
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ATKINS&al* 



That the damages and cofts, payable by the city of London to 
the feveral plaintiiFs in refpedt of fcveral adlions brought againft 
the inhabitants of the faid city on occafion of the late riots, amount ^^^^gr}^ 

to 28,299/. 171. J d. DAvis&al*. 

That at a general quarter feflions of the peace holden for the 
city of Lo/idonihe i 5th oiOSlober 1781, the court made the fol- 
lowing order : " This court, upon rcqucft duly made and accord- 
'^ ing to the dire&ions of the feveral ftatutes in fuch cafe made 
*' and provided, doth hereby aflcfs and tax rateably and proportion^ 
•* ably all and every the pariftics within the faid city of London and 
*' liberties thereof, to and towards an equal contribution to be had 
*• and made for the relief of the faid feveral defendants againft the 
^' faid feveral executions, and for payment thereof; and alfo for 
** payment of their faid feveral juft and ncceffary expences which 
" they have been at in defending the feveral adlions aforefaid in 
** the proportions following : that is to fay (amongft other wards) 

*« The feveral parifhes in the ward of Bridge Within J y z 
•' or fo much thereof as is in the fame ward." J ^^ 

*' And the faid court doth hereby order, require and command 
^^ the refpedive conftables of each of t^e wards within the faid 
** city of London above-mentioned, that they or fome or one of ^ 

** them do forthwith rateably and proportionably tax and aflcfe ac- 
*^ cording to their abilities every inhabitant and dweller in the fe- 
** vcral parifhes within the faid refpedive wards for and towards 
** the payment of the refpedive fums of money above mentioned, 
** and levy and <:olled in the feveral parities within the faid wards 
** the feveral and refpedive fums of money above fpecified, within 
** thirty days from the date hereof: and that they the faid confta- 
** bles of the faid feveral and refpedive wards, and fuch and every 
'< of them, who (hall have fo levied and colleded the feveral and 
'* refpedive fums of money hereby ordered to be taxed and aflefied, 
** levied and colleded, upon the inhabitants and dwellers in the 
'< feveral parifhes within the feveral wards aforefaid refpedively, 
«« do and (hall, within ten days after fuch coUedion, pay and de- 
^' liver the fame by virtue of this order, and fubjed to the dif- 
** pofal of this court purfuant to the feveral ftatutes aforefaid, into 
** the chamber of the city of London^ in the joint names of the faid 
" William Plomer and James Adair and Edward Reynolds Efquirp, 
<' deputy clerk of the peace of the faid city, taking a receipt or 

•* receipts 



1 
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1783. ^' receipts from the clerk or officer in the ftid chamber ofLondon^ 
^--•v^ ** who (hall receive the fame i which (hall be his and their fuf- 
wlf^ ** ficicnt difchargc for*all and every the monies fo to be paid as 
Davis &ar. ** aforcfaid," 

*' Signed Watkin Lewis, Mayor. 

Wm. Plomer. 
Nathaniel Newnbam.** 

That the defendants were conftables of the faid ward, and did 
tax and afiefs the faid proprietors at th« fum of 145/. \6s. %d. 
being at the rate of is. 2d. in the pound on 2,509 A, at which 
they are fo rated to the land-tax to the city of London : And that 
the feveral inhabitants of the faid ward were alfo aflefTed at the rato 
of I s. 2 d. in the pound on the feveral fums at which they are 
refpedively rated to the land-tax coUedion within the ward ; in 
which laft afleflmcnt the proprietors were included, being rated 
for Mault'B vvhsLtif the fecretary's houfe and iire engine (which are 
detached property) as follows: Mauifs wharf 11 L 13J. 4^* 
fecretary's houfe i /. 11 s. t d. and fire engine 2 A ts. Sd. 

That the diftreis in queftion was made on :the property of the 
.proprietors on account of the non«-payment.of fiich fum of 145/. 
16 s. '8 d. at which they were aflefled 00 account of their fliares* 

That the plaintiffs paid all fuch money as they were afleflett 
'at in refpedl of Mault's wharf, the fine engine and fecretary's 
houfe. 

That the proprietors never paid to any ward rate in rcfpcCl of 

any other property than Mfa//V wharf, the fire engine and fccre- 

tary's houfe ; nor paid any rate whatfoever for their fharcs or pro- 

-pcrty on account of which the diftrefs was taken, but by virtue 

of the adt 21 G. 3. c. 3. yi ^y. 

That the fharcs or profits of the Hampjlead watcr*works. New 
River Company, King's Printing-houfe, Offices of Infurance from 
fire, Excife-office, and of other companies in \ht city oi London, 
which are rated to the land-tax by the fame clau4e . in the.anft 
*2i G. 3. with the London bridge water«^works^ were. not affeffcd 
towards payment of the fa\d fum of 28,299 '• '7 ^» 7 ^• 

The queftion for the opinion of the court is. Whether the 
TuejJay plaintiff is intiHed to recover ? 
Ncvim. 1 9. This cafe was twice argued. In Micbaeimas term laft by Williams 
Tuijday for the plaintiff, andi^tftt; for ihe>d*fendaiit| and in iZi/<iry term 
Jm. 28. jj^^ .jjy Davenport for the plaintiff, and Law for the defendant. 

It 
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.. It was a queftion upon the riot a<ft, i G. \. Ji. 2. t. $./.(>•$ }7^2* 
w^hich refers itfelf to the ftatute of [a] hue and cry 1 and for '-^-v^ 
the plaintiffs three points were made. i. That this was not fach ^1^;^^^ ^ 
H fpecies of property, as is by law rateable at all. 2. That no Davis & al\ 
property of any defcription, unlefs locally iitaated in the pari/h or 
iward within which tbe afTeifment is made, can be a legal objed of 
taxation. 3. That thediredions of the ad: of parliament not hav-* 
ing been purfued, the refpcdive proportions of the perfons charged 
have not been truly adjpded 1 and therefore that on that ground 
«Ifo the rate was void. 

And they iniifted, i. That this was not fuch a fpecies of prpr 
perty, fis is hy law ratqabje at all. That it was contrary to all 
mfage to rate profits; efpecially thofe of an adventure- which are 
froflo their nature uncertain, as being perpetually fubjedt iq rifque : 
That epren in cafes t^ttepded with no hazard, inquiries into the 
<uJ&ge have been direfted hy the courts p^d' that ciircumftance iha.8 
formed the principal ground vpon ;whicb that part of the court, 
mbich held Ohe property not .rateable, (eemed [^J to rely. That 
property of a iimilar nature had not ever been made the fubje^ qf 
charge, either in the inftances of the Hampftead water- works qr 
iNcw River Company. That jq the c^fe pi\c\ Rowlls v. Gell & of. 
4)be great ground, upon w^iich.^he charge was fupported, feems to 
liave been, ilhAt .there wftS *^ 00 po^ible rifque.'" "J^mx if this pr^,- 
'perty is liable, that cf -a .Qi^ w;ho carcies water about the flceets 
jcnuft.be fo. And is.it the cart or the pump that is to be madlc 
:the fubjed: of charge ? That the. cart is equally in daily ufe; and 
eChe differeoce between them is only, that the cart, as a lefs cpt^- 
iplicated machine, is jn^nitely lefs liable to accident. 

2« That no property. of any defcription, unlefs locally Qtuated 
4n.tfae piri(h or ward .within which the afTeiTment is made, qan be 
a legal objeA of taxation. That by the words of this ftatut^, 
.«' people .dwelling ;in« tS.c. inhabit ar^^ 'M^ reiiant^s, ,inhabitan|8 
*^^and diw^lltfs'^are iheorily perfons defcribed asJi^l^je to tjip 
icharge : that the words'ofrftat. 43 JS//>. are inJbabitanis i ^and that 
-.both a& being in pari tmAmd muft bo taken together and receive 
a fimilar conftrudion: that they, who neitbejr:U.ve^ ipaparlfli^qr 



[a\ 27 Elii. c. 13. {. ^, 

(^] M. 20 G. 3. 1779. Jones v, Mauttfell. Doogl. 289. and vide the K. v» thelhha* 
bitants of Cardington* £, 17 G* 5* 1777. Cowp* fo» 583. 
[r] E. 16 G. 3. 1776, Cowp. 45 u 

T t pay 
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178^* pay their (hare to its burthens, are not in any fenfe its inhabitants r 
^^^>r^ ^ that in the cafe of [tf] the Harwich light-houfe the folc reafon givcii 
^^ve^}^^ for that dccifion by the court, after much deliberation, was, that 
Davis &al\ '^ the tolls were not locally fituated in the parifh, and therefore not 
** rateable there :" that this cafe was in point : and that not one 
penny of the fum aflefled is even paid 'within the ward, but to a 
treafurer living out of it ; and that the only pretence to charge it 
in the ward is, that the office for tranfading bufinefs fs within it: 
That eight parts out of nine of the fum afTef^d arifes from the pro- 
fit of pipes and branches lying within the city of London, borough 
of Soutbwark, county of Middle/ex, &c. and not locally within this 
ward ; and therefore that the inhabitants of this ward are to that 
extent over-rated. And fuppofe a riot in Southwark or Middlefex^ 
where a large proportion of this property is collected, (hall it be 
faid, that this property cannot be made a fubjedt of charge, can- 
not be made to contril^ute there? that it (hbuld here and fhould 
hot there, is equally unteifonable anc) illegal. 

3. That the diredJions of the aft of patliament not having bean 
purfued, the refpeftive proportions of the pferfons charged have 
not been truly adjufted \ and therefore that on that ground alfo the 
rate was void. That the 5th feftibn of the ftisit. 27 Eliz. to which 
the riot ad as to this purpofe refers, directs, - that this afTell- 
ment (hall be made raieably and proportiontdfly : that the fum novr 
levied has been rated and collei^ed in the manner, in which the 
general land-tax is rated and collected upon landed property : that 
that has been done by the officers of the city generally, who have 
ftever rated or collefted any other than the land-tax t that it is 
true, that by a particular ftatute 21 G. 3. tbefe (hares or profits 
are fubje^ed to the land-tqx; and that iii this particular in ftance 
and for this purpofe tbefe (hares are aiTefied by the fame officers, 
by the officers of the city : but that they are not authoriled toin«- 
ter meddle in any other inftance or for any other purpo(e ; for that 
in-all others the taxes are rated and Colleded by the officers of the 
^^r^ .' thae this newly afTumed power has in this inftance been 
exercifed by the city officers iti a manher injurious and unequal.: 
that they have not charged any other 'inhabitant^ any individual^ for 



[a\ M. la G* 3. 1771. R. V. Martia Rebowe^ Efq; Bott, 384, 

any 
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any part of their perfonal property; or even, as the cafe finds, 1783.. 
zny of the other pui/ic companies : that this charge therefore can- ^^""^^"^ ., 
not be fupported as rateable and proportionable *, and that the whole ^^^^^J^,^ 
fum which has been rated upon the real property of the plaintiffs Davis &ai'. 
within the ward, upon that property which in the bands of others 
has not been under charge, has been paid. 

For the defendants it was in fifted, that in this aftion the firft 
queftion that had been made by the plaintiffs could only be 
gone into : that here, where there could be no appeal, the action 
Ibould.have been for an cxceffive diftrefs: and that, where there 
was a right to take part, exceeding in the quantum could not make 
the plaintiffs trefpafTors. 

That, with refpeft to the firfl point, the engine was a local 
vifible property, fixed to London Bridge within the ward,: that it 
was folely by the operation of the engine, that the water was 
diflributed through the whole extent of the works j and that this 
engine was wrought altogether within the ward. That, fubjcdt 
to whatever rifque or cxpencc it could be fair or reafonable to 
«ftimate, a clear gain to a vaft amount was as certain, as the flux 
or re-flux of the tide and the wants of mankind. That in the 
conftruiflion of the word •* inhabitant" both in the ftatute for the 
repair of decayed bridges by \a\ Lord Coke and in this very afl by 
[b] Lord Hak^ he who '* hath lands or tenements in his own 
poflcffion" is.fuch: that thefe fhares are in legal conftrudion a, 
teneoEient.; th^t the cafe of [^] ,the K. v. the Inhabitants of Car^ 
dington ws^s in point; for there the toll was not paid within the; 
pariOi, anymore than in the cafe before the court: and that, if 
this property isflot rateable here, it cannot be rated any where. 

But tthat (.be this as it may and even tho* the whole without the 
ward were not) fuch part at l^afl of this property, as lies within the 
ward, mufl be rateable; and that will be fufficient to intitle 
the defendant to judgment. 

• It was infifted in repJy, That, with refpedl to that point upon 
which an anfwer had been attempted, the authority relied upon 
Ihad not ti>e /mailed application; as in the Cardington cafe the 
jQuice, for the paflage through which the demand of toll was made. 



a] 22 H. 8. c. 5. 2 Inft. 702. 
[^] £. 24 Car. 2. 2 Sa^ind. 42 n 
l^r] E. 17 G. 3, 1777, Cawp« ^Si. 
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2783. lay within the pari(h which had afTefTed it: and thati with refpeA 

^^"^'•^ to the difficulty or pretended impoflibility of rating this property 

^^vel/uj^ clfc where, it was ascafy to rate the fums paid for water» in the 

Davis & al'. parishes where they were paid or in which the charge arofe, as the 

rents of houfes in the parKhes wJiere houfes ftand. [a] 

That, with refpcdl tothe objedlion made to the adion, where- 
ever, as here, the jurifdidtion, and not the rate and property ia 
exceeded, every one is a trefpaffer ; and that this therefore is an 
illegal, and not merely an exceflive^ diftrefs : that the true ftate of 
the point was, that the defendants had not taken too much on a 
right rule; but by a rule different from that which they profefs 
to aft by, and by a wrong one. 
Bu//er, J. 

But how can you take advantage of this proceeding in an adion ? 
'Tis true, there is no appeal ; but if the order is irregular on the 
face of it, why not remove it by certiorari f If the certiorari ia 
taken away, are not we bound, are not we precluded from trying 
the merits of the rate in an adion ? 

Curia advifare vult. 

r«|/ytfjr/ £^^ ftated to the court the refult of his enquiries refpetfting 

ruary . ^^ mode of rating the Torkjhire navigations : he faid, that the Aire 

and Colder navigation was rated only at the two extremiities, at Leeds 

and Wakefield : that they were rated at Wakefield^ by the name of 

the proprietors of the navigation, at 1200 /• and paid about 120 L 

per ann.i which was a third part of the poor rate for the whole 

/ town. That they paid to all other town rates except the ilrect- 



[a\ The fl. 22 & 23 Car. 2. 0.15. (for the maintenance ofthecler^ of thofe parifhesin 
the city o^Londtn^ which were burnt in the lire of the year i666» in which lire the chorch of 
St« Magnus London Bridget which flood in the ward in which this queftion arifes, was de» 
ftroyed) fubjedts *' nuaterhoujet ('which nuaitrhoufii Jbdl pay in thtir re/peBvui parijbti 
when they ftand and not el/ewhere) to a proportionable afleflment with all other hereditamentt 
in tbeparilh: and the annual land-tax acls, fince the year 1709, dired the afleflaients op-> 
On the tolls and duties belonging to the proprietors of the great Torkjkire navigation to be 
made in no other towns, thro^ 'which the na*uigatio» runt, them the towns of Leeds and 
Wakefield. R. v. the undertakers of the navigation of the rivers Ai%e and Colder. M. 2$ 
G.3. 1788. 2. Durnford and Eaft, 66o. 

From hence it (hould feem, that without fnch /pedal provifion this property muft in the 
idea of the legiflature have been adeflable in thoie parifhes, in which iti ieveral branches . 
and dependencies lay, or thro' which a paifage was made* Sed vide the cafe above cited f 
tho' nothing was there pofitively decided^ except that the juftices are, generally fpeaking* 
the proper judges of the quantum; and that, nnlefs the inequality of the rate appeaia 
manifelUy and neceiTaiily upon the itate of the cafe, (ht comt.wiU not diftnrb it* 

XXL, 
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tax, impofed a few years ago ; and that they bad paid dowo 360 /• 1783. 
to be exempted from that charge. v-^v^ 

The court having looked into the land-tax adl of i G. 3, found, ^^,^J^, ^ 
that the Tori/hire navigations and the London bridge water- works Davis &ai'. 
were affLfled by that a<^; and that the ftat, 21 G. 3. was copied 
from it. And they now directed an enquiry with refpeft to their 
payment to the land-tax from the earlieil period. 

It appears from the ftatc of the cafe of [a] the K. v. /Be Under-^ 
takers oj the navigation of the rivers Aire and Colder ; that they were 
made navigable by flat. 10 & 11 /f^. 3. c. 19. anno 1699, amend* 
ed by flat. 14 (?. 3. c. 96. : that the tolls and duties had been rated 
to the poor zt Leeds znd Wakijield from the year 171 3 and at 
Wakefield from the year 1759 (and at no other places) for the 
whole navigation at 1200/. a year: and that in every land-tax adt 
fince the year 1709 (ten years after tbeaSl pajfedfor making them na^ 
vigablej a claufe is ioferted, that no aiTeflment (hall be made upon 
them to this tax in any other towns» through which the navi- 
gation runs, than the towns of Leeds and Wakefield. 

The court ultimately difiFering, the Judges now delivered their ^^^'f^^» 
opinions feriatim, as follows: j**'** 

Buller, J. (after fully dating the cafe.) 

This cafe has been twice argued and feveral objedions made to 
the rate upon this property. 

But the general, and I think the only real, queftion in the caufe, 
is, Whether this property is rateable in its nature ? 
, The ftatute of i Geo. J., which is commonly called the Riot J0^ 
direds, '' That a rate (hall be levied and made upon the inhabit- 
ants of the *^ hundred^ city or town in fuch manner and form and 
^< by fuch ways and means as are provided by the ftatute made in 
" the 27 Eliz. ^•13/' 

The ilatute of the 27 Eliz. direAs^ That the juftices (hall ta* 
*' all towns, parishes, villages and hamlets, towards an equal con« 
'^ tribution i and after fuch taxation ;xiade^ the conftables, &c. (hall 
^^ tax according to their abilities every inhabitant and dweller in 
** every fuch town^ &c. towards (be payment of fuch aiTeif* 
••ment."/5. 



[a\ M, 29 G. 3, 1 788, 3. DornCofd Mid'Eaft,66o. 

Every 
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1783. * Every man*s ability to pay depends upon his property. 
• *^*irw The only queftion therefore upon the merits and fubftantial juf^ 

\er;us *i" of the cafe is, 
Davis & al'. What property are the plaintiffs poflcflcd of? 

The anfwer to this queftion appears upon the cafe to be this: 

That the wharf is worth 1 1 /. 13 /• 4^, per annum j that they 
have a fecretary's houfe of 1 /. 1 1 5, bd. per annum ; a fire engine 
worth 2 L €s. 8 d. per annum ; and they have water- works worth 
2,500/. per annum. 

They are rated for all this property in the fame proportion 
as other pcrfons are rated for their property; and they ought to 
pay for all this, unlefs fome legal objedlion or exemption can be 
made againft it. 

For not only the exprefs words of the ftatute, but the true prin- 
ciple of taxation, requires that every man (hould pay according to 
his ability, or in other words according to that which he has. 
And' no man, who can be brought within the letter, fpirit and 
meaning of the aft, ought' to be -exempted j becaufe the exemp- 
tion of fome throws the heavier burthen upon others, whereas all 
burthens of this fort ought to be as equal as poflible. 

But, it is objected, that the (hares in the water-works are not 
rateable. 

Firft, becaufe they are fubjedl to great rifqueand expence, and 
therefore the value Is uncertalri. 

Secondly, becaufrf'they have rtever been rated before. 

As to the firft objeftion, it is not made out in point of faft; 
for there is not a word ftated in the cafe about any rifque or 
expence. : ^ . -'• ■; 

The pi'operty ftands *coftfefl«d to be of the annual value of 

2,500/. J and the profits are as certain as the profits of any real 

>properiy can be. ThcrV m^ft nccelfarily be fome expence about 

fuch works, but, notwithilanding that, they appear to be of the 

value of 2 f ^00 1, per annumi 

There is a grcat'expience afid a great uncertainty as to the clear 
produce in» allcafes ot;la|nd'»ndoi^ hdtifes too :' but that was never 
thought to be an objcdtion againft their being rated. 

In the cafe of land there is great expence of plowing, manur- 
ing and fowing j and after all that is done, there is a great uncer- 
tainty as to the quantum and value of the property. 

That 
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That depends upon the goodnefs or badnefs of the feafon, and 1783. 
in fome years there is no crop at all -, as the farmers in many parts '^-v^ 
of £«^Ajf/^ knew by experience in the courfe of laft year, when ^*^V>/ 
they were obliged to plow up again the land which was fown. Davis & al». 
So in the cafe of houfes, it is uncertain what expence is necef* 
fary in each particular year. Still the owner is rateable in refpedt 
of them. 

.. If it is faid^ the land or houfe is ftill of fuch annual value^ not« 
withllanding the produce is not the fame every year ; 

The fame anfwer will hold in this cafe : and upon the fads 
here ftated I muft take it, that thefe works will let for 2,500/. 
per annum f communibus annis^ notwith (landing the expence upon 
them. 

The cafe of Rowlls v. G^//is not fo applicable to the prefcnt, as 
the counfel for .th^. plainUffs would wi(h to have it confidered ; for 
there it wasexprefsiy ftatcd, the duties were uncertain and varied^ 
.^very year, and yet they were holden to be rateable. In that cafe 
it was i^dmitted by the court, that lead-mines were not rateable, 
and yet the owners of the duties upon thofe mines were held 
rateable ; though it was uncertain whether they would receive any 
profit or not. j, 

If they receive, no profit, of courfe they could not be rated : and 
therc/orcf the quefltion in 'all' thofe cafes is, . 

Whether the property does produce any profit or not ? 

Till it does yield a profit, it is not rateable : but the moment it 
does yield a profit^ it becomes a fit objeA of taxation. 

The reafon why lead-mines arc not rateable, is not, becaufe of 
their rifque or uncertainty^ but becaufe the ftatute of 43 E/zizr. 
having. mentioned coal-mines only, has been deemed virtually to 
exclude. and except all other mines: and fo It was held by the 
court in., the cafe of the^Goyernor and Company for fmelting lead 
againft Ricbard/in. 

^s to the .objeftion of non-ufage and that this propeftyought 
not to be rated, becaufe it never had been rated; I waka* little 
furprifed to hear the cafe of Jones and Maunfell cxicA as an autho- . 
rity to prove, that ufage ought to govern : for'no fuch point was 
there decided, nor indeed was any thing decided in 'that cafe ; for 
the court, materially differing upgn the merits of the cafe^ granted 
a new trial, ' ' ' '. * ' 
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ij^^s Firft. That the faifts might be more fully dated, and 

^-"v-s^ ^ Secondly. To give the parties an opportunity of getting a fpecial 
^Ver/uf^^' verdidt, and fo to carry the matter to the laft refort. 
Davis &al'. Ufage in no cafe can make law againft an adt of parliament: In 
many cafes it may be material to be enquired into, becaufe the 
words of a ftatute may be doubtful, and there may have been a 
long and uniform ufage under the adl : there ufage may fcrvc 
to (hew what is the true conftrucflion of the aft, and is con- 
fidered as a contemporary expofition of it : but then the ufage 
mufl: be general and extend to all cafes within the like reafon j 
for ufage cannot authorife one conftruftion of the ftatute in the 
north and another in the weftern part of the kingdom. . 

Ufage had no effcdl in the King and Cardington or Rowlh 
and Gell. 

In the King and Cardington^ Palmer was feifed in fee of the 
navigation of part of the river Ouze and all the toils of coal, and 
had the power of fercfting fluices and taking tolls there. Palmer did 
not rcfide in Cardington^ nor had any perfons there to receive the 
' tolls ; but they were paid at Barton or Eaton. This river was na- 
vigahle, and the tolls were received for above one hundred years ; 
but it was never rated to the poor. The court held Palmer rateable 
in refpeft to thefe tolls : yet he had no property cither rn the foil 
or in the water : he had merely a power of erfedling fluices and tak- 
ing tolls : the iluice neither did yield or wa6 capable of yielding 
any natural produce of itfelf, 

A houfe yields no natural produce of itfelf ; and yet a man is 
rateable in rcfpedl of it. 

The plaintifTs have the fame property in the trunks and pipes 
as Palmer had in the fluice ; and they have alfo afeparate property 
in the water : they have, and for one hundred years paft muft 
have had> as fettled valuable property as any man can poifefs. 

It is true, that during that time they never have been rated ; 
but the fame circumftance, as I dbferved, occurred in the King 
and Cardington^ There it was exprefsly ftated, tolls were paid for 
one hundred years, but they had never been rated. Upon enquiry it 
appeared in that cafe, there were fourteen fluices in the river and 
only one ever rated, and a great majority cf fluices throughout the 
kingdom were never rated at all ; but^ notwithAanding that, the 
rate was holden to be good. 

In 
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In Rimlh v. Geli, the duties in qucftion had never been aflefled 1783. 
before, though the Dukt of Devon/hire had, paid for the like duties .^'-^J^^p 
in other places. It appears by the additional ftate of this cafe, that ^\gr/us 
the property in qaeftion has always been rated and paid to the Davis &ai\ 
land-tax. 

It is true they have been rated by name ; but, if they had not 
been exprcfsly mentioned, yet there does not feeoi to be any doubt, 
that they would be rateable under the general words of the firft: of 
JV.,& M., which words are : *' all other yearly profits and heredita- 
" ments of what nature or kind foevcr/' 

The manner they arc charged to the land-tax is material to be 
citended to 5 for they are not taxed at any. grofs fum, but at 4 /• 
in the pound for their full yearly value, as all lands are ; and there^ 
fore the legiflaturc have proceeded upon the idea, that thefe water- 
works produce fome clear annual value. 

The ufe I make of their being rated to the land-tax is, that it 
decidedly proves, the property is fuch as is rateable in its nature ; 
and that it is capable of producing a certain yearly value : but, 
fuppofing they had not been rated or rateable to the land--tax, I 
don't think that would have governed this quedion : for the land- 
tax fpecifies almoft every thing by namej and, if thefe works are 
not mentioned and therefore not rateable, it by no means follows, 
that under the general words ^* every man is to be rated according 
'* to his ability," the plaintiffs will not be liable to this rate in re« 
fped of this property. 

Mr. Davenport faid, if the water was carried in carts inftead of 
pipes, the pump would not be rated for the value of all the water, 
carried from thence. 

Jf that is fo, it will go a great way towards deciding this quef- 
tion in favour of the plaintiffs. There is no difference with re- 
fpcd: to a man's carrying water to a place where it is confumed. 
.Whether it is carried in pipes or in carts is quite immaterial. But 
1 hold in the cafe put, that the pump would be rateable to the value 
of all the water carried from thence : for the pump is the pernia- 
nent vilible property 1 and the quantity of water carried from 
thence conftitutcs the produce of the pump. 

Suppofe a gardener contrads to ferve twenty families, and carries 
all his crop to their different houfes, certainly he would be rate- 
able for the whole of his garden, where his garden lies, 

Uu In 
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tjS^. In the if/«^ and Mil/er [a] whkrh wa« cited^ Sii/Ucm^ demhd 

^^^>r^ to Miller at a certain place itear Cb^funbam four teres of gretmd,' 

ATiwiNs&al» jjj which was a well of water, called CbetfinbatM Spa, at rbe rare 

Davis &al'. ^f loo/. /^d^r Onnum. TItc cafe ftated is^, the bfids and bOThofcingft, 

independent of the well, were worth one hundred pounds Attioii** 

ly : the retrt paid was 80 /. : and the profits aroCc frotti the nuinwal 

wirtcr ^nd the fale thereof: and the company, rcforting vhertto, 

which was very varioas and uncertain, m^e op the reft. 

The court held, the fpring was rateable for the prodwcc of it. 

That was the only queftion in the cafe and upovi whtch th^s court 
gave any opinion. Nobody doubted about the lainds or iDiuvU^ings 
and the value of them : and the value of the Well was diftindlTy 
flated, in order to bring that queftion before the court ; who beM 
that the occupier was rateable for the whole dne bondned poundi 
a year. 

The water, and the profits arifing from it, was what was there 
rated. The labour was as requfifite to draw and. bottJe the wawr 
in that cafe, as it is to colledl it in the prefeM ; but that did nrot 
prevent the rateability. In order to get coals*, gfeat labour, is nc*- 
ceflary. Engines and other machines muft be afed. Thtfreis a 
confiderable expence attending it, and ti>e pTofe uncertain j bat 
yet coal mines are exprefsly rateable by the word* of I*k ftatuic : 
which fticws the circumftance of labour beting Of tioi rcqaifite iwis 
not the line adopted by the legiflature. In the cafe of ^\t King 
againft Miller you will obferve alfo, the profits were ftated fo be 
Various and uncertain ; and fo they are in all cafes of tolU ; but no 
point is better fettled, tban that tolls are rateable. 

That does not reft upon the authority of iCf^/f only ; but that 
cafe is recognized and allowed by the court upon all occafions. 

Enquiries were made by my Lord's direftion in (he courfe of 
fome cafes pending in this court ; and it was found, that the tolls 
at Wickbam had been rated ever fince they were taken : and the 
King and Cardington and otheir cafes have been founded upon that 
principle. 

This is a vifible, permanent, property, yielding profit i aftd afs 
fuch, I think rateable. 
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The 






Tunity Term ^3 Geo. 3. 329 

. Tihe feffpnd .obje(f|ion to it was, that, fuppofin? the property 
rajte^bl^e, yet the rate is bad^ becaufe the conftabTes have taxed 
more thfio they ought t;o vbave done j as many pipes, trunks and "^«f^ 
Iprancjjcs lay out of the ward, and even out of the city, Davis & al\ 

In anf\iver to this, firft, I am of opinion, the whole property is 
rightly rated within ,thc ward. 

Secondly. ,If ^lot fo, as fome part of this water, vvith its pipes, 
&c. is within the ward, it is rateable there : and, as it does not 
fippc?r ..upq^i t^hc fj^cc of the rate, that any thing out of the ward 
is rated, this objedlion cannot be made in this action. 

The objedtion applies only to the Quantum of the rate. 

Ficft I fay, trhe v^ho\e property is rightly rated within the ward. 
Xhe fourqe ,Qf the property is there : the water is collefted there 
by means of the fTre-'engine and other works fixed there; and 
there it fir(l becpmes the property of the plaintiffs. When the 
.water is once colle<Sed by means of the fire-engine and brought 
within the plaintiff's lands or buildings, it is as much private pro- 
j);Ci:ty.as the lajid itfelf. Whatever is done afterwards is only for 
^ijie purppfe of vending that property to a greater advantage. 

But fecondly, fuppofing the plaintifl^s ought not to be rated for 
;the whole produce of the water where the fource is, that objedion 
.is pf po Avail in this acSlion. 

. jT^he ^JLaintiflfs are rated for the water-works : they have water- 
pWprlcs within this ward, for which they are liable to be rated : 
therefore the objedion goes-only to iht quantum of (he rate. 
, X/hc Jegiilature has yelled the power of apportioning the rate in 
^the;haa(^s of the juflices .and cqnftablcs j arid their determination 
was ^nal and conclufi.ve. 

^y,hecever an appeal^ is given at the quarter feffions againft a 

,f4te, the determination pf thejuf^ices as to the equality of the rate 

,,is copclufive : and, where t|he leg^iflaturc tRink'*fit tip veft fuch a 

,j)0vvcX|in any fct of perfqns without appeal, it m^lft alfo be con- 

clufive. ' • 

Tber^is.oo c^fe, ^n jyhich it is. m(>re .aeceflafy that their deter- 
mination (hould'be conclufive, tnan the prefent : for, if it be not 
fy^ .^bc inepnyei^ieace ,>xiU jbe^monftjous. . 

vlf t|ie/jpftiqes qr pqnl^ables piajic a m^iftake of one (hilling .in 
^rftting oply ope pcrfqn^tpo^high or tqo low, the whole rate would 
I^ ^pid.; ^d eyery pcrfgn rated qiight maintain an adion. 

' . \ ' UU2 If 



330 Trinity Term 23 Geo. 3. 

1783. If a juftice or aconftable exercifc a difcretion, which the ftatate 

^^'v**-' ^ has placed in their hands, corruptly, they muft be puni(hed crimi- 

^'^VJ^/.f^^' nally for Co doing ; but ftill the rate muft ftand : and you cannot 

Davis &ar. inveftigatc property or equality in an adlion, unlcfs there is a total 

want of jurifdidlion or the rate is void upon the face of it. What 

I have juft faid is an anfwer made to the laft objedion by 

Mr. Davenport : namely that the conftables have gone by a wrong 

rule. 

Therefore upon the whole, in my opinion there ought to be 
judgment for the defendants. 
jijhburji, J. 

This certainly is a queftion of very great general concern : and 
it does feem to me that in a doubtful cafe ufage ought to have 
great weight allowed it. 

It is exprefsly found, this is the firft attempt to rate property of 
this kind ; though the ftatute for making the hundred liable is as 
old as the time oi Elizabeth. 

Therefore the ufage in this cafe does feem to be general, and 
to have fo obtained in every part of the kingdom with refpeA to 
fuch properly. 

There are a vaft number of water-works, particularly in this 
metropolis. The rule has been held in all : there are a vaft num- 
ber in other parts, in Gloucejierjhire for example ; and no inftance 
has been (hewn us, in which in any part of the kingdom, works 
of this kind have ever been rated. 

This would at leaft make one very cautious in eftabliftiing a new 
precedent j and in my opinion it is not enough to fay, this is in 
cffcdl valuable property, and therefore ought to pay. * ♦ 

If we were fitting here in a legiflative capacity, that argument 
would certainly have great weight ; but it is our province Jus dicere, 
non dare. This muft be governed by the fame rule as the cafe 
of rating to the poor 5 as the words of the 27 Eliz. and 43 Eliz. 
are nearly fimilar. 

And it feems to me this fpecies of property ought not to be rated 
under thofe ftatutes. 

It clearly would not be rateable under the w<9r^j of 43 Elizabeth^ 
fo neither does it feem to me to fall within the meaning orfpirit. 

The meaning of the legiflature feems to me to be, that the oc- 
cupier (hould be rated in refptdt to things yielding a certain profit, 
and not where the profit is uncertain and depends upon conftant 
labour and expence. 

2 There 
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There feems to be good policy in exempting fuch kind of pro- 1783. 
perty j as it is an encouragement to adventurers upon hazard- ^-nr^ 
ous undertakings, by which, if they do fucceed, the public are ^^^^/^ 
materially benefited: and the moment they have fucceeded, if Davis &al\ 
their property was to be charged with a rate of this kind, cer- 
tainly it would be a great dilcouragement to fuch enterprizes. 

I (hould be glad to know, what part of this property is 
rateable? 

The firft projedor of water-works we all know was ruined by 
it. Suppofij he had lived long enough for it to have yielded fome 
profit. Would you forget all the expencc he is at before he 
is reimburfed ? Who is to keep the account and ftrike the 
ballance ? 

All thefe difficulties prove ftrongly to me, that thefe uncertain 
profits were never meant to be rated* 

As to the cafes upon the fubjedt, the whole tenor of the autho- 
rities certainly run ftrong the other way. 

In the Ki'g and Vandewall [^] rents and cafual profits of a 
manor were held not rateable ; and yet, as to thefe things which 
are uncertain, you may certainly fct an average price upon them, 
taking the average of a given number of years. Upon that aver- 
age you might ftrike a ballance and fay, rate them at fo much, 
bccaufe in ten years they have produced it : but they have been 
held not rateable. 

In the King v. Ricbardfon [/^] certain parts of the lead ore 
were liable. In rcfpedl of lead-mines the queftion made was, 
. Whether they were liable to be rated to the poor ? It was held 
they were not. 

The determination fays, the adl mentioned only coal-mines^ 
which is in exclufion of all other mines. 

In the King and Rebow a Jight houfe was held not rateable, 
though a confiderable revenue is raifcd by them, upon this 
principle, that the profits were uncertain and depended upon the 
expenditures. 

In the King and SbalJJleet [c] a falt-office was held not rateable. 



a\ £. 33 G. 2. 1760. a Burr. 991. i Blackfl. 212. 
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1783,* In ri^ Keb!e 540. Tolls were held rateable 'tis true: but in the 

'-''v-*^ ^ f^rft plijce I hold that to be a book of no great authority. My 

^^llrj^^ brother Bi^/Zer laid it was recognized in fubfequent cafes. At all 

Davis &ar. cvcpts it does not appear what the nature of the tolls were. It 

might be for piccage ; that is in the nature of a rent for the land : 

for this is an acknowledgment in refpedt of the ufe made of the 

land, payable to the owner of the foil. There might be fomc 

reafon for it, if in the nature of a rent paid for land : but I am 

not fatisfied with an authority, which without fome fuch fadts ftated 

does not appear to me to be warranted upon principle. 

As to Rcwih and Gell and the King and Cardington, I happened 
to be neceffarily abfent when thofc cafes were determined ; there^ 
fore I cannot precifcly fay upon what reafoning the court went, as 
the ground of their determination. As to Rowlls and Gill^ the 
leflec of th^ mines was rated for lot and cope, which is a certain 
portion of (he ore paid by adventurers to the leflee, without any 
rifi^uc at all run by him. That might poffibly be the ground of that 
'determination. 

That is not the cafe here. Here the party has no certain pro-. 
*fit, Suppofe the pipes burft, or the engine burnt, or any accident 
of that fort ftiould'happcn to it ? 

If the engine is burnt, he might not have any profit at all for 
twelve momhs; before which time it might not be reinftated. 
.Therefore certainly the contingent profit pf an engine, which de- 
pends upon conftant kbour and cxpence and if any accident ftiould 
'happen might be rendered totally ufelefs and unprodudlive for 
twelve months, is not like the cafe of Roic/fs and d//; where the 
party at all events received part of the. ore bimfeff, being at no, 
* labour or expence : therefore that might be a ground fpr that 
• determination. 

.rhave faid, that in the cafe of the Kirjg SLud Cardington I was 
, not prefent,'I cannot therefore fay what arguments were fubmittcd 
to the rourt. 

But I cannot help fay log under my prcjfent ideas, I fliould have 
been under the neceffity of differing, wJien that judgment was 
given J there being a great number of precedents the other way. 

I am not for extending the law. If it is neccflfary to alter it, 
the legiflaturc are to do it, in whofc provinccjt more properly falls 
than in ours. Therefore I am. of opinion^ there (bould be judg- 
ment for the plaintiffs. 

miles, J. 



Davis &ar. 
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IFilles, J. 

As the cafe has been fully dated and the authorities commented 1783.^ 
ppon at large by my brother B^///^r, I mean to fay little more than ^-^^^*^. 
that I entirely agree with him in opinion, that thefe water- works AxKiNs&ar 
af c rateable property. '^^M , 

Many objedlions were taken to their rateability. 

Fir(l« That the profits are uncertain, and there is great rifque ; 
nothing of that fort is dated in the cafe. Indeed property of all 
ibf ts is liable to change its value, as houfes and lands i but this 
is never eonfidered as any objedlion to rateability. 

In Rowlh ^v^ Gellt the lot and cope produced 500/. a year 
ibme years : many years it varied ; but was holden rateable. 

Tolls of markets, ports or navigations, and many other fpecies 
of property are held rateable ; though the value is uncertain and 
changeable. 

In this cafe no objedion i^ ftated to the value of the property : 
which is dated to yield 2,500 /• a year, and has paid at the rate of 
4i. in the pound land-tax upon this calculation. 

This is not like the cafe of Jones and Maunfel^ where, though 
the degree of herbage and pannage might be uncertain, it might 
be rateable; though not judicially determined fo. The rule was 
flot denied in Rohfon and Hyde \a\ that where the fubjedt matter 
,was a valuable, permanent advantage, it was rateable and taxable. 

The fecond objection is, this was never yet taxed ; and it is 
innovation to burthen it by a new duty in the quality of a 
taxation. 

That every man (hould be rateable according to his ability ii5 
looked upon as ibun<l and good policy. Before the 43d of Rlix. 
coal-mines were not rateable, nor for many years afterwards. 
Many new fchemes of improvq/nents, till they became valuable* 
were omitted to be taxed ; and yet taxed afterwards. 

A bgufe is rated, as foon as built, without regard to the builds 
tog : fo thefe things, when they become valuable, are the fubjedit 
matter of taxation* without confidering expences in the original 
fcheme* 

The tolls of markets were held rateable, as faid in 3 Kible 540. 
in Charles the ad's time ; and the fame caie is reported in Freem. 419. 
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1783. Jt was there faid by the Court, that there was a toll time out of 

^-'v-**^ mind, but it was never taxed to the poor, though liable to tax- 

AxKiNs&ai' ation. So Freemdn ar>d Kcble agree. Now it is univerfally known, 

DAv'/'^'ar ^^^y ^^^ liable to taxation. 

Perfonal eftate is hardly'ever taxed j yet in fome inftances tax- 
ation of perfonal property is allowed. 

In RobJ'cn v. Hyde yefterday, we allowed for the firft time a tax 
of a chapel erccfted fince 1695, which never paid before. 

In the King and Car^ington fluices eredled for 100 years were 
determined rateable, though they had never paid before. This 
has bern denied to be law by my hvothcv jljhburji -, though it was 
the un-animous opinion of this Court in his abfcnce. 

Upon the authority of toefc determinations, I conceive, that the 
circumftance of this property not having before been rated, is no 
obiedion to its rateability. 

The next objeftion is, that from the nature of the fubjedl it- 
felf, thefe water- works are not rateable. That the property con- 
fifts in the ufe of the water, and the mechanical inftruments and 
pipes ufed in raifing and conveying it ^ but that the proprietors 
have neither the fori above nor the foil below the pipes j and that 
the pipes are the property of the truftees of the water-works. 

I admit that : but the water upon which the profit arifes, is a 
fubjedt rateable ; and was fo determined in the K. againft Miller^ 
in the cafe of the Cheltenham Spa. It appears from ftat. 5 py. & M. 
c. 10. f. 57. and Maitland*s hiftory of London, p. 160, that thefe 
water- works were granted by indenture from the city o( London in 
the 25th of E/iz. to Peter Morris for a term of years. 

Maitland fays, Peter Morris was a German, and that thefe water- 
works are ftill the fame, as are performed by the prefent machine 
in the arches of London bridge. He fays, that the Lord Mayor and 
the city of jL(?W^« for his encouragement granted ilibrm the ufe 
of one of the arches of London bridge for the water-works : tut, 
one machine not proving fufficient for raifing the water, his fuc- 
cefiTors had more arches granted for eredling more engines^ five in 
number. This grant contains a licerxe to eredl engines, and it 
contains a grant of two plots of ground, and alfo a leafe for 500 
jean on a referred rent^ with a grant of three arches of London 
bridge to ereft machines. 

This is not a property arifing from the ingenuity merely of a 
man's head, or the work of his hands : the above tlicrcfore arc to 
me conclufive arguments of rateability. 

But 
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Butfuppofc the fa<ft not to have been as is juft ftated : fuppofe 1783. 
there had been no reiervation of rent upon a leafc, if the detcrnii- *--v*^ 
I nation of the King and Cardington is right, it would jiot have varied ^!^^'^^,f ^ 

I this cafe. Davis 5.. -J'. 

In that cafe Palmer had not the water or foil under the letters 

patent or z€i of Parliament^ but only a right in the navigation and 

a power of crefting fluices and fo forth. 

I Afc I underftand this is to be turned into a fpecial verdid^ I (hall 

, forbear to fay more. As all the profits ought to be liable to 

I the burthens of the public, and as they are as certain as the 

rents of lands, I am of opinion they ought to be rateable : 

and the confequence of this is, judgment ought to be given for 

the defendants* 

Lord Mansfield. 

In this as in the other [^] cafe, both points being of general 

and extenfive confequence, we have taken great pains to come to 

a certain and fatisfaAory conclufion. We have not only con- 

, ferred, but we have exchanged our doubts in writing ; and» there 

I Aill remaining doubts, it does honour to the Court in my opinion, 

that we fhould each give his own opinion* 

The cafe has been very fully and very corrcdly dated, and there- 
fore I will come to the queftion direAIy. 

The whole turns upon the nature of the thing, concerning 
I which the.queftion arifes. That thing is not land, houfe or tene- 

ment : whatever the plaintiffs have of that fort is feparately 
and particularly rated i the wharf, the fecretary's houfe, and the 
fire-engine. 

It is not flated, that the plaintiffs have any property in the 
water or foil of the river. They can have no property in the 
water. The water of the river is common and free as the air, 
till by labour a part of it may become property. Individuals may 
fo acquire it« 

It is not dated, that they have any property in the land, 
under or over which the wheels, trunks and pipes are laid. It 
is moil probable, though their title is not ftated nor any thing 
concerning it, that they have only a liberty to lay them. 

Thefe pipes and trunks cannot by any cultivation be made to 
yield any produce of themfclves : they are the mechanical 

[tf] Robfon V. Hyde & al'. ycfterday. 

X X machines, 
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1783. machines, engines, inftruments or tools, which the plaintiffs ofe 

*-^v^^ in performing the labour of raifing and conveying the water of 

Atkins &al* j^e Thames to the houfes of thofc who hire and employ them. 

Davw & al'. Now I take it, that iht profits, made merely by the ingenuity 

of a man's head or the work and labour of his hands with or 

without mechanical tools, are not a rateable property within the 

ajth or 43d of Eliz. 

Any argument from the word *' inhabitants'', which is in both 
flatutes, and the words ** according to their ability" which are 
exprefffed in the firft fiatute and neceflarily implied in the other, 
proves too much. 

It proves, the more a lawyer or a phyfician or a porter or a 
carpenter earns by his labour, the more he is to pay. 

But by conftant ufage (and I know not upon what other ground 
it is) abilit> to pay is meafured by the local, vifible property in 
the parifh : and in this cafe the plaintiffs may, for any thing that 
appears, not be inhabitants : they certainly are not rated as in- 
habitants, but as occupiers of property rateable. 

The Court upon the 43d of Eliz. has paid great rejgard to the 
conftrudtion put upon it by ufage 3 and have often diredled in- 
quiries into fuch ufage, and in my apprehenfion very rightly for 
inany reafons. The words of the ftatute are very loofe and very 
general, and they may be conftrued into any latitude, even to 
make all a man has and all a man gets in any way the meafure of 
his ability : for, truly and fubflantially, it certainly is fo ; but 
ufage has explained it and narrowed it : and 1 know nothing of 
any ufage that fays, a man {hall pay according to his ability in the 
obvious common fenfe of the word, / e. all he gets or makes by 
bis efforts or abilities. If this were the rule, every profcffion 
would be liable to be taxed for all they get upon an average : their 
profits may be afcertained upon an average, as much as the bridge 
water-works. If we don't find it there, I know of nothing but the 
words of the flatute, to prevent taxation being carried to that 
extent. 

Another reafon why ufage (hould have great weight is, it is law 
in daily execution, and every body is intcreftcd to the extent of 
the contribution : and therefore, where a fpecies of property for 
200 years has never been looked upon as rateable, it is a ftrong 
contemporary expofition of the Aatute* 

The 
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The bufinefs of raifing, colledling and conveying water from lyB^. 
rivers or fprings for the fupply of houfes upon all occafions cxifted ^-^v-w 
notorioufly in this kingdom before the v^xgn oi Elizabeth^ and ^'^\]^Jr^^^^' 
have ever fincc. For it occurs to me, the Hampjiead water- works de- Davis & al', 
pend upon the aft qf Henry 8 : fo that they muft have exifted 
notorioufly . before the time of E//^;^:;^^/^. And there area great 
many other inftanccs of profits, accruing from fome of thcfe 
undertakings, which have been very great, and jiotoriouily have 
appeared to be great from the price of the (hares which they 
have fold at ; and yet to this hour it never has entered into any 
man's head to think them rateable to the poor. They have 
been bought and fold ever fince the 43d oi Elizabeth, as not liable 
to that burthen. 

I don't care (indeed I am afraid judicially) to makefuch an ex- 
tenfive innovation in property, contrary to the fenfe of mankind 
for 200 years. The argument of equality is very captivating. 
The policy of extending every tax is very wife 5 and I have givca 
way to it in fome determinations, which have gone farther upoa 
principles than exprefs precedents warranted : but I recolledl none, 
where afpecies of profit, never rated before, has been held rateable. 
I mean thofe late determinations^ that have been alluded to : and I 
entirely agree, it is no argument to fay, that this or that individual 
thing has never been rated. 

That may happen from a variety of accidents ; but the queftioa 
is. Whether the particular fpccies of property throughout the 
whole kingdom has never been rated? For whatever comes within 
the general rule of rateable property, is a thing rateable, and yet 
particular ^^aVj" of things may not be rateable. There is a great 
difference, in point of h&. as well as in legal confcqucnce, betweea 
the circumftance oi particular per Jons uoi having been ever rated 
though poffefled of rateable property, and that oi a /pedes of pro^ 
petty having never before been rated any where throughout the 
kingdom. For the purpofe of exemption it is not enough to fay, 
this particular man has this particular thing belonging to him ; if 
it comes under the general defcription. Now it appears to us, 
that this particular fpccies of profit, arifing from collefting water 
from a navigable riverand conveying it to the houfes of individuals 
who pay for it, has never been rated. 

In Rowlls & Gell the duties on lot and cope were a r^nt, that 
was paid to the owners of the inheritance of the fee for that pro- 

X X ,2 fit : 
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1783. fit: and, though it happened particularly that in that fpecial in- 

^-'v^ ftance they had never been rated for lot and cope, yet at 

Atkins &al* ^^^ ^g^t door in thc Very fame county, the Duke of DevM^ 

Davis & al\ J^^^^y who has a leafc of many mines under the Crown, had been- 

rated, and confequently was rated : they both lay in Derhjhire^ ia 

the very fame county. 

In the King and Ccrdtngton Mr. Palmer , or they under whom 
he claimed, had* not been rated, but tolls had been rated; and 
that cafe of the tolls at Wickbam^ fo long as above loo years ago, 
the J 2d of Charles 2, held them to be fo. 

And 1 remember upon thq^former occafion \a\ the authority of 
Keble being doubted ; and, that which my brother Willes has now 
found of Freeman not having then been difcovered^ I fent to 
Wickbam to know how thc facSt was. Thc anfwer was, they were 
rated and had been beyond the memory of man ; from the 2 2d of 
Charles the 2d, a great way beyond the memory of man. That 
fupported the report of Keble. 

It is moft certain, that in this very river one fluice was rated, 
and the navigation tolls all over the kingdom are rated ; and lately 
before us in the cafe of [3] the rivers jiire and Calder they were 
rated* 

The Cbehenbam fpring was rated by the produce of the land r 
the rate went only by thc quantity of rent it paid 5 fo much for 
the profits of the land* A lime-ftone quarry, or a marl pit, or a 
fait Ipring is the fame : it goes, as thc mere value of the land : 
then the appellant was lefTee of the land, which land produced a 
particular commodity. That raifed thc value of thc land, juft like 
a lime-flone quarry, or a marl pit, or a fait fpring, that adds to 
the value. 

The determination of yefterday has been mentioned as an au- 
thority, that ufage docs not wholly guide. Now that determina- 
tion went upon the moft general, moft univerfal principles, that 
can exift \ ie. that a man, the lefTee of a houfe which pays a rent 
and yields a profit,^ is rateable to the poor. That was the deter- 
mination : tho' fet apart for the performance of divine worftiip, 
the Court held, the ufe it was applied to, being for the purpofe 



\o\ In the cafe of Jones v. Maun fell. 

[^] £. 23 G. 3. 1783. The company of Proprietors of the navigation of the rivers 
Aire and Calder. It was a queflion> whether warehoufes (which the owners of lands ad- 
joining to the navigation might build and let were rateable to the poor. 

of 
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of profit, made it rateable. The ofagc was not at all material ; X783. 
it was there nothing to the purpofc. It was no chapel in the pre- w#^v^ 
per fcnfeof the word ; but a room where people were permitted to AxKiNs&al* 
come and fay prayers and hear fcrmons i and not a chapel of eafc Davis& al^ 
or a church* This was the only ufe the lefTee applied it to ; and 
therefore it was held rateable upon the moil general principles in 
the world : and there is no cafe of any exemption whatever found- 
ed upon fuch an ufage : where the leflee makes a profit of the 
pews of a chapel, fuch a ufe will fubjcdl him to charge ; and here 
no ufage (bnll exempt him. 

It may be juft, when thefe undertakings had taken faft root» 
that they (hould be diftinguiftied from the profits of labour in ge- 
neral ; bift I don't forefec, and I have turned it very much and 
with great anxiety in my mind, I am not able to forefee, where 
the reafoning of the words •* inhabitants ", ** and according to 
** their ability" may carry us. I proteft, I don't know where to 
draw the line : for thefe are the only words of the (latute ; 
and there is nothing in the ftatute to narrow or qualify them. It 
will go to every thing that makes a man rich. 

Every land-tax a€t fince the revolution (and here is a defeft in 
the cafe, for the cafe only mentioned the laft land-tax adt, but that 
has been admitted fince) every land-tax ad fince the revolution has 
fubjcftcd many of thefe water- works to raife, collect and convey 
water, feverally and fpecifically by name, to the land-tax in pro- 
portion to their profits. 

The legiflature would not truft to any general words to take 
them in ; but they have (thinking it juft in the particular cafes 
I have mentioned before) they have by fpecial defcription faid^ 
how they (hould berated according to the average medium of their 
profits. 

It don't follow, that therefore, and becaufe they are fo taxed to 
the land-tax, they are liable within the 27th or 43d of Elizabeth. 

The land-tax ad fubjeds offices and falaries ; yet an officer is 
not liable, in refped of his ouice or falary, to be rated 10 the 
poor of the parilh where he lives ; as was determined in the cafe, 
alluded to by my brother jljhburji^ of the Salt-oflice : he is not 
rated for his falary or the price of his labour. Nay, on the con- 
trary it is very ftrong, that ever fince the revolution, which is now 
very near 100 years, though the Now River, the Bridge Water- 
works, the Hampji^ad water- works, and other works were fo 

notorioufly 
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1783. notonoufly pointed out in the land-tax adl, though the profits were 



■^ afcertaincd to a very large amount, and tho* the poors rates have 
^^^zer/^^' long rifcn to a grievous height, no man ever imagined that they 
Davis scaV. could bc rated to the poor. 

Water-works are numerous all over the kingdom. This ap- 
pears from the particular mention of them in the land-tax ad; 
and all that I am going to mention are taken from the land-tax 
aa-. There are water-works in Soutbwark^ Weftminjler^ Col^ 
ch^fier^ in lS!ew Windfor^ in Exeter^ in Sbrewjbury^ (and perhaps 
an hundred more, but I take thefc as mentioned in the land-tax 
ad) and yet plaintiffs have not been able in a fingle inftancc 
-throughout the whole kingdom to fliew, that this fpecies of pro- 
perty was ever rated. If in other parts of the kingdom this had been 
- rated, though omitted in Londoriy the ufage would r>ot have had 
that weight it has with me ; becaufe under this ftate of fafts we 
are now introducing as a fubjedl of charge a fpecies of properly, 
notorious ever fince the reign of T^Uxabtth and before, and 
which by the fenfe of all mankind has been confidered as not 
liable. 

The fubjea matter here rated is certainly the profits and gain 
made by labour, and not the engine, or the water, or the arch of 
the bridge ; for the leave to make ufe of an arch of the bridge 
don^t give any property irt the arch of the bridge ; and the engine, 
which raifes the water, is rated feparately. 

The plaintiffs then have a licence to do what? To fix a fire- 
engine, which is feparately rated : for what is done is done by la- 
bour, aflifted with trunks and pipes to raife the water, and to 
carry it to the houfes of people who employ them. 

If then the rule Contended for fliould bc cftablifhed by the judg- 
ment of this Court, I really do not know where to ftop, and 
where to draw the line. And I am the more alarmed, becaufe I 
fee every new cafe not only determines itfelf, but confequences arc 
drawn from it and applied to others; although Lord Bacon (ays, 
confequentia confequentice is no good argument. New cafes fur- 
nifli other new cafes going flill farther, and arguments to fup- 
port new attempts, I proteft therefore I cannot fee where to 
draw a line, that is founded in good fenfe, or where to flop, un- 
lefs we flop here. If the meaning of the legiflaturc is this, that 
every man ftiould bc taxed according to his ability, let that be as 
it may, that is a flrong fenfe and a clear principle : but it would 

2 make 
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make a great innovation: I prcteft, I don't know where it 1783. 
would go« 



I allow (and as I have faid more than once, I cannot fpeak it ^^'^^''!^^^* 
too often) I allow the principle of juftice and the principle of Dxvis'^&'al*. 
policy ; that taxes (bould be equal and extenfive. But there is no 
end of the ufe that may be made or the confcquences that may be 
drawn from fuppofing, that the annual profits of labour (with or 
without tools) afccrtaincd upon the average, or thofc of ingenious 
mechanical inventions, are property rateable. What fliould the 
line be? If any one of the machines has any fixture upon land or 
upon the foil, I don't know where to draw the line. 

I am therefore for adhering in judicature to the unanimous fenfe 
of mankind, ever iince the flatutes were made. 

I fay nothing of the queftion, whether thefe profits, if rateable, 
(hould be all rated in Bridge Ward, or in the feveral parifhes where 
they arife and are paid ; becaufe in this action, as it is clearly ex- 
plained by my brother BuUer, the quantity of affcffmcnt is not 
material. 

The confequence of this is, you muft by confent turn your 
fpecial cafe into a fpecial verdiiA ; and in that fpecial verdid:, if 
there are any omiflions in the cafe, according to truth they may be 
fupplicd; but you muft turn it into a fpecial verdidt : and, if you 
vary the cafe by your fpecial verdid, the Court may be applied 
to : if you don't vary it in the opinion of the counfcl upon both 
fides, you may take judgment either way. It is only with a view 
to bring in a writ of error. 

The fpecial cafe having been by confent turned into a fpecial 
verdidt, and the parties having alfo agreed, for the purpofe of car- 
rying the caufe in courfe of appeal to the Court^of Exchequer 
Chamber, that judgment fhould be entered for the plaintiffs j the 
fpecial verdidt was twice argued before that Court at Serjeants Inn: 
in Trinity term 1784, by Law for the plaintiffs, and JVi.liams for Tue/diy 
the defendants, in error; and in Michaelmas term, following by y*"*5. 
Wilfon, J. for the plaintiffs, and Sir Thomas Davenport for the de- Jf^^^^^^ 
fendants, in error. 

Law for the plaintiffs in error infifted ; that this property was 
a legal fubjedl of taxation, for the maintenance of the poor : that 
the true fenfe of the ftatutes made for their relief muft be the rule 
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1783. of conftrudion in the prefent inftance : that they clearly meant to 

^-'v-^ embrace every poflible property : that they were in their nature 

ATKXNs&ar profpedtive : and that, whatever the mode of acquiring or what- 

DA^/s&ar. ever the denomination of the thing acquired, if only it con- 

ftituted ability in the proprietor, it fubjcdled fuch pcrfon to the 

charge. 

That it had been urged as a ground of exemption, that this 
property was expofed to great hazard and fevere loflcs ; but thait 
It was not pretended, that there was not ability, ample and abun- 
dant, beyond any poflible calculation of lofs : that wherever fuch 
contingency arofe, an allowance ought and would be made for it ; 
but that here, in refpcd to quantum in this poipt of view, not a 
fyllable of argument or evidence had been ufed : that the profits 
were certain and not cafual or in the nature of any of the cafes 
cited upon that head : that it was true, they were not certain in 
their amount, neither was the lot and cope in the cafe of Rowlls 
V. Gelli and yet this property was holden rateable : that not only 
the tolls of markets, but of the fluices of navigable canals, a pro- 
perty in every view fimilar to the prefent, have been holden [^j to 
be a proper fubjedl of charge : that if, in the cafe of a difcovery, 
ingenious in its principles, difficult and hazardous in its execution, 
and alfo of great public utility, it be afked, at what period it might 
be juft in the public in thefirft inftance, to infift upon this charge ? 
1 anfwer that, after this property has by the legiflature itfelf in 
the land-tax ads been fubjedted to this charge for near a century, 
and the proprietors have during the whole of that time fubmitted 
without a murmur to the payment, it does not in fuch a cafe as 
this feem very reafonable to impeach the exercife of difcretion in 
the plaintiffs and to bring forward under fuch circumftances the 
idea of too early a day. But that, at any rate if the fubjed matter 
here is chargeable, a court of law cannot withhold its fandlion to 
the charge. That an argument, which appears to have had moft 
weight with one of the Judges wasj that there did not appear, 
if this charge could be fupported, to be any difcernable limit of 
taxable objects : that every fpecies of perfonahy would become 
fubjedt, every article that a man has ; that it would go to his pro- 
fefSon and trade, to every thing that makes him rich : that, even 
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if this were fo> it was the legiflaturc only, that could apply the 1783. 
remedy, it could not prevent the Court from pronouncing the ^-nr^ 
law: but that, if the argument were placed in its true point of AriciNs&ar 
view, there was no analogy between this reprefentation of things p^^/s^j* 
and the ftate of the prefent queftion : that, in the ufual mode 
of acquiring property in profefllons or trades by the hand or the 
head, there was nothing that continued viiible and local ; nothing 
fixed, as the fire-engine, pipes and trunks ^ nothing, oat of which 
the profit arofe, perpetually and almoft infeparably attached and 
annexed to the foil : and that to fubjeds fuch as thefe, the dodlrine 
of ufage, which has been fo much infixed upon, has never been 
applied. 

That the whole was properly aiTefied in the ward, in which the 
whole was paid, and the bufinefs done : that it was fo regulated 
in modern pradice at Fulbam and Putney bridge : that now the 
tolls are taken in both pari(hes, they are rated alike at 700/. each, 
in etch parifh ; and that while nothing was colledted at the Putney 
.fide of the bridge, the whole was afiefied at Fulham : [a\ 

That mod of the great and permanent objedrs of taxation are men*- 
tioned in the ftat. 43 EHz.: that every thing valuable was meant to 
be fubjedled : and that by analogy to the decifions in the cafe of 
mills and fluices the prefent mull be adjudged to be rateable, as a 
vifible local property within the ward. [bJ] 

Williams for the defendants in error argued, as follows : 

It is a queftion, that of late years has been frequently agitated^ 
and has not yet received a final decifion, whether perfonal pro«» 
perty in general, and that even where the amount is clear and 
certain, be rateable or not ? [c'\ In many inftances it has been ad- 
judged not to be rateable [cf]. In fome it is true it has been held 
rateable ; but then it has been adjudged to be fo even in thefe 
cafes upon the ground of ufage only. [^.] 

[a\ In a note on Aecafe of Jones v. Maunfell. M. 20 G. 3. 1779- Dougl. fo. 292. < 

[^] I have not thought it neceiTary to ftate a (econd time tlie authorities cited from [ 

Lord Coke, Saunders, &c. \ 

[c] Rex 1;. Inhabitants of Ringwood. Tr. 15 G. 3. 1775. Covvp. 326. Rex v. In- 
habitants of Witney. E. 10 G. 3, 1770. 5 Burr. 2634. ^ Blackft. 709. Bott. 34. 

King v. the Guardians of the poor of the city of Canterbury, H. 9 G. 3. 1769. 4 Burr. ^, 

2^93. King-^ir. Chnrchwardens of Aitdever. H, 17 G. 3. 1777. Cow. 564. 

[^] King 'u. Rebowe. M. 13 G. 3. 1772. Bott. 384. Cowp, fo. 583. K, B. King 
V. Vandewall. ^-^S G. 3. 1760. 2 Burr. 991. 1 Blackft. 212. 

[i\ Rex 'i'. Cardington. E. 17 G. 3. 1777. Cowp. 581. Rex v. Francis Hill. 
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1783. The prefent is a particular cafe, and diflFcrs from any that has 

^-^^^^ been hitherto difcuffcd upon the general queftion ; the queftion 

Atkins &ar now fubmitted to the confideration of the Court being. Whether 

D ''^ I* ^ particular fpccics of property, in no finglc inftance by any ufagc 

ever yet rated, being alfo profits, and profits of a very hazardous 

adventure, in the firft inftance requiring an immenfe capital and 

afterwards attended with conftant rifque and expence, is in the 

poffcflion of the defendants in error, who are not inhabitants, 

a property rateable withi^i the meaning of the 27th and 43d of 

Eiizabetb. 

Firft then I (hall fubmit to your Lordfliips, that this property, 
having in no inftance by any ufagc ever yet been rated, ought not 
in point of law to be confidered as rateable under the ftatute of 
Queen Elizabeib. 

From the word *' inhabitants " which is ufed in both ftatute^, 
and the words *' according to their abilities" which arc expreffed 
in the 27th and neceflarily implied in the 43d of Elizabeth^ it has 
been contended and ftrongly urged, [a] that a man is rateable 
to the extent of all his eftate, both perfonal as well as real. How- 
ever from the time of the making of tbofc ftatutes until the pre- 
fent, whenever the general queftion has been difcuffed^ whether 
perfonal property, without any modification of it, be rateable or 
not, the Court have generally intimated, that if the plea of exemp* 
tion could in any refpeA be fupported, the principal and leading 
' ground was, the great inconvenience and confufion that would 
oeceftarily follow an adjudication, that fubjeded it to charge. 
And it has been urged on this fide of the queftion, that had not 
this argument prevailed, it would be impoflible to fay, where the 
reafoning from the words '* inhabitants and according to their abi-^ 
lities'' would end : that they are the only words ufed in the 
ftatutes, and that there is nothing to narrow or qualify their loofc 
and general fenfe ; but by ufage they have been confined to a cer- 
tain and determinate fenfe, and that fenfe has been uniformly 
adopted by the Court of K. B. in their determinations : that the 
rule is, that if perfonal property has been ufually rated in apariOi, 
the Court upon the fadt of ufage only \h\ fupport fuch rate ; and 



\a\ Ring <v. Churchwardens of Andover. King 'o. Francis Hill. 

\b\ King 1/. Francis Hill. King v. Rodd, H, 22 G, 5. 1782. Ante 147. 
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if the ufage has been not to rate fuch property, there the rate is 1783. 
not fupported. This was determined in a modern cafe, that of the ^ "^ ^^^^ 
King and Francis Hill; and has fince been confidered as fo ^^I^^^lf^^' 
thoroughly eftablifticd, that in the cafe of the King v. 12^^^/ Davis &ar- 
H. 22 6. 3. (the ufage as to not rating perfonal property being 
ftatcd on the authority of the cafe oi King v. Hill) the point was 
yielded at the bar without argument, hnd in all the numerous 
cafes on thefe (latutes inquiries are always directed to be made about 
the ufage I which is confidered as the bcft expofitor of their true 
meaning and conftrudtion. 

With refpeft to this cafe of the London Bridge water-works, 
the verdid finds that they had never been rated before ; and, as 
this fpecics of property is to be found all over the kingdom^ the 
Court of K. B., according to their conftant courfe of proceeding . 
as I have before ftated, after the firft argument directed enquiries 
to be made among the other water-work proprietors, whether any 
of them had been rated before : the Court at the fame time de^ 
daring that if any of the other water-works in the country had 
been rated, though omitted in London^ they Ihould hold thefe 
alfo liable; becaule the ufage in thefe cafes muft be uniform. The 
refult of this enquiry was, that no fingle inftance could be pro- 
duced throughout the whole kingdom of any one of them having 
been ever rated ; though the Hampjiead water-works had exiiled 
ever fince the reign of Henry the 8th, and many of the others 
alfo at a very earJy period ; and thofe which are at prefent the 
fubje(fl of your Lordihips confidcration for upwards of 200 years. 
The ufage here then has been long, uniform and univerfal over 
the fame fpecics of property, and this circumftance will doubtlefs 
have the fame weight with your Lordfiiips in this cafe, as it has 
uniformly hitherto had in the conflrudtion of doubtful flatutes in 
other cafes ; efpecially as this caie is not as thofe other cafes were, 
a quefiion whether perfonal property in general is rateable; but 
whether a particular fpecies of property, confiding of profits, and 
thofe profits of a very hazardous adventure, in the firft infiance 
requiring an immenfe capital and afterwards attended with con- 
ftant rifque and expcnce, be rateable ? 

And 1 farther fubmit to your Lordftilps, that, if in any cafe 
whatfoever uninterrupted ufage ought to be confidered as a con- 
temporaneous expofition, it ought more peculiarly to be fo in the 
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1783. cafe of that property, which has always been of fucb immenfe, 
^-'v^^ oftcnfiblc value, and which uniformly lay in the neighbourhood 
Atkins &al' ^f great towns and cities, the refidcnce of aftivc minds, from its 
Davis &ai\ value and from the grievous magnitude of the poor rate, deeply 
intercfted in the difcuflion, and who muft therefore have been pre- 
fumed to have been fully fatisfied that fuch property could not be 
liable, or they would not have failed to have brought that fubjeffc 
under difcuflion: efpecially as at the time of the creation of this 
property, which was near the timeof the 43d of £//ztf^^/i6, cafes 
are reported in the books to have been adjudged upon the rate- 
ability of different fpecies of property, much lefs an objed in 
point of value 3 and therefore fo much lefs likely to produce 
a Aruggle. 

In particularizing the authorities which I have alluded to on this 
head of ufage, 1 (hall take leave to ilate the principle as laid down 
by my Lord Vaugban. In his report \a\ in delivering the opinioa 
of the Court of C P. he fays, ** That, where the penning of a 
^' ftatute is dubious, long ufage is a jufl medium to expound it by : 
•' for jus et norma loquendi is governed by u/age ; and the mean- 
'Mng of things fpoken or written mufl be, as it hath conflant-- 
*< ly been received to be, by common acceptation." The modera 
authorities agreeable to this principle are. The King and Van- 
dewall [^] where Lord Mansfield in delivering the refolution of 
the whole Court fays, *' So far as appears to the Court fuch rents 
•* and profits, (which were quit-rents and not attended with any 
^* rifquc) had never been attempted to be rated before, and there 
*' is no colour for the attempt now, after more than a century and 
** a half from the making of the afl: upon which it is grounded/' 
It is hardly neceffary to obferve to your Lordfhips, that here no 
attempt has before been made, and that here more than two cen- 
turies have elapfed. In the cafe of the Governor and Company 
for fmelting down lead againft Richard/on [r], inquiries were di«« 
reded to be made among all the other lead-mines to know whe- 
ther they were rateable. In the King w. Gardner [^], it is laid 
down, that the ufage under the flatute of the 43d oi Eliz. is very 



[a] Sheppard <v. Gofaold & ai*. H. 25 Sc 24 Car. z. fo. 169. 

[^] 2 Burr. 991. 

[f] M. ^G. 3. 1762. 3 Burr. 1341. 1 Blackft. 389. 

\d] Tr. 14 G. 3. 1774. Cowp. 85, 
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material ; for great care muft be taken to get at certainty in deter- ^7^3* 
minations, and to avoid overturning fettled pradice. If corpora- '-^v-^ 
tions have been ufually rated 2\\ovtv the kingdom above a century, AxKiNs&al^ 
there will be little inconvenience in adopting /i&^ ^^^. In the j^ '*''^'i» 
King V. Churchwardens of Andover [^] it was laid down by the 
Cfiurt, " That it would be material to flatc what has been the 
*' cujiom of ratings If the ufage (hould be to take in (lock in trade, 
•* there would be very good right to fiipport it-'* 

In iht K. V. the Inhabitants ofCardington \b\ the Court after 
the firft argument ordered the cafe to ftand over to another term, 
that inquiries might be made as to the cujlom of rating that f pedes of 
property in other places. 

In x\\tKing v. Francis Hill it was adjudged, '* That where it 
** had been the ufage in a parifli to rate perfons to the poor for 
'^ their flock in trade within the pari{h ; fuch perfons are liable 
•* under the ftatute of 43 Elix."' In ^ones v. Maunfel [c'\ on the 
rateability of herbage and pannage, the Court after the argu- 
ment direded inquiries to be made on both fides in order to dif- 
cover, whether there was any inftance of fuch property being 
rated in any part of the kingdom. I have already troubled your 
Lord(hips vvith the King v. Rpdd, which upon the authority of 
the above cafe of the King v. Francis Hill was not thought 
maintainable at the bar : and, in giving his opinion in this cafe^ 
Mr. Juftice B«//^r, though he thought this property rateable, ad- 
mitted, ** That ujage in many cafes may be material to be inquired 
'^ into, when the words of a (latute are doubtful and there has 
** been a long and uniform ufage under the a(ft; for it ferves to 
^' (hew what is the true conilruftion of the ad, and is con- 
'' iidered as a contemporary expofition of it : but then it mufl: 
" be general and extend to ail cafes within the like reafon/' The 
cafe before the Court falls precifcly within this rule ; for the in- 
quiries diredlcd have found the univerfality of this ufage through- 
out the realm. 

A farther argument, that this principle of law which I have 
been now labouring, is well founded, feems toarife from thepro- 
vifions of the legiflature itfclf in pari materia. This ufage of 



[a] H. 17 G. 3. 1777. Cowp. 565. 
[^] £• 17 G. 3. 1777. Cowp. 581. 
[c\ Dougl, 289. M. zq G. 3. 1779. 
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1783; rating perfonal property, referred to in the highway ads, and the 
*-'"v*^ ^ aflcflments impofed by thena for the purpofes of repairing and 
^^vn/u!^^' ^^^^^S highways and bridges, are confined in thefe words, 
Datis & ar. ''Juch as has been ufually rated only'' 

By the ftatute 22 Car. 2. c. 12./ 10, for the repairing of 
highways and bridges, it is enacted, *^ That one or more afleiTment 
'^ or aiTeiTments upon all and every the inhabitants, owners and 
'' occupiers of lands, houfes, tenements and hereditaments, ^n^/ry 
perfonal property ufually rateable to the poor within fuch parifli (hall 



4< 

"be levied, Gfr." 



By ftat. 2 fF. & M. c. i8. for paving and cleanfing the 
ilreets in the cities of London and Weflminfler^ it is ena£ted, 
•* That for the better mending of the highways, one or more 
"aflcffment or affeffments upon all and every the inhabitants, 
^' owners and occupiers of lands, houfes, tenements and heredita^ 
** meats, or any perfonal property ufually rateable to the poor ^ within 
•• any of the faid parishes (hall be levied, G?r." 

By the flat. ^W.tSM. c. 12. for the repairing and amending 
highways, it is cnadted hyfeSi. 17. G? 18. •• That no affeOTment 
^< for the purpofes therein mentioned (hould exceed the rate of 
*^ 6d. in the pound of the yearly value of lands, houfes, tene- 
•' ments; nor of 6d. in 20/, of perfonal efiate^ ufually rateable to 
^' the poor:' 

This is a declaration by the whole legiflature, that afTeffments 
for purpofes fo beneficial and of fuch general public good as the 
making of bridges and repairing of highways (hall be confined to 
perjonal property ufually rateable only : And I conceive I am well 
warranted in contending, that it ferves as a legiflative expofition of 
the ftatutes of Elizabeth. 

The adt of Parliament out 6f which this qucftion arifcs, and 
which was made for the purpofe of throwing the burden and ex- 
pence of all damages incurred by riots upon the inhabitants of the 
hundred, who under the impreilions of a fudden panic have not 
properly exerted themfelves in prevention of fuch outrages, ought 
not by confiruSion to be made to fpeak in (Ironger terms than the 
legiflature has thought fit to exprefs in the a£t of 43 Eliz. ; which 
ijs not in any refpedt a penal a<^, but framed merely with a view 
to civil regulations. If then wipoxitbofe ftatutes it was queftionable, 
to what extent perfonal property was liable, this muft be received 
as an expofition of the legiflature that no perfonal property, even 
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in the cafe of the poor laws, could be fubjeift to this taxation; 1783* 
unlcfs under the ufage and the force of cuftom. Will then your ^-n^^^ 
Lordfliips in this cafe extend the line laid down by your Lordfhips ^^^^^}^^^' 
predeceflbrs in the feveral authorities, and by the legiflaturc in the Davis ^ ai\ 
fevcral ftatutes, I have cited? and againft a long and uniform ufage 
frona the 27th of Eliz.^ and againft the fenfc of all mankind from 
that period to the prefent, now for the firft time decide, that this is 
a fpecics of property rateable ? 

2. I (hall in the next place fubmit, that this, being a fpecies of 
property, confiding of profits^ is, as fuch, not rateable. 

The defendants in error are not rated Jn this cafe for the fire- 
engine, which raifes the water to the pipes and trunks : for the 
verdidt finds that to be feparately rated in the fame proportion with 
the property of the other inhabitants of the ward. Then the pipes 
and trunks which carry the water mud be the property, that is 
meant to be rated. But this cannot be fupported, becaufe the 
pipes and trunks cannot by any cultivation be made to yield any 
profit of themfelves. Neither can the water be made in any way 
the fubjedl of this rate. The verdift does not find, that they have 
any property in the water, nor could it be fo found : while it flows 
in the flream, till they have raifed it and fo appropriated it, it 
could not be the fubjec^ of property. The fubjed: rated then can 
have been no other than the profits made by the labour and expence 
of condudling water from th^Tbames by the help of a fire-engine 
through trunks and pipes into the houfes of thofe who hire and 
employ the defendants; for the fire-engine which raifes the water 
from the Thames is, as I have dated, out of the queftion, becaufe 
feparately rated. Suppofe they carried this water in carts or buckets 
inftead of pipes, would they in that cafe be rateable ? If they 
would be liable, what would you make the fubjedt of the rate ? 
Is it the profits or the pump from whence they draw the water? If 
there is no pretence to charge the profits, it can only be for the 
pump ? and if this is liable. Why is the brewer's dray or the 
banker's (hop exempted ? The profits of /a5our are clearly not a 
rateable property within the ftatutes. If they were, under what 
authority, upon what principle of reafoning or diftindion, are the 
profits of a trade orprofejpon exempted ? 

3» As another ground of exemption I (ball fubmit, that thefe 
are not merely the profits of labour, but of an adventure i which, 
in addition to the hazard of the capital in the firft inftance^ is alfo 

liable 
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1785. liable to great fubfequent rifquc and expence. The very nature of 
^-'VH^ this property, confiding of a fire-engine, of wheels, pipes, trunks 
ATKiNs&ai' and branches, being a machine in its frame, vafl, nice and com- 
D y'^'^s! r P^'^^^^^» ^"^ ^^s pipes and branches extending a great way into 
* various parts of the city of London, the borough of Soutbwark^ and 
the county oi Middle/ex , dcmonflrates that it xnufl be fubjedt not 
only to great general rifquq, but, from its fituation in a large na- 
vigable river, fubjed: alfo to that variety of accidents, which the 
ebbing and flowing of tides, floods, frofl, the occafional breaking jof 
fhips and boats from their moorings, and in confequence flriking 
againfl the works, neceffarily mufl produce. Belides the general 
expenditure in the repairs of the wheels and trunks, the accident of 
the burfling of pipes or the burning of the engine may abforb the 
profits of a whole year. Even a fmall flick, getting under the 
boom laid acrofs the arch, may, and in fa<fthas produced an injury 
to the company of more than 20co/. I am aware, that no parti- 
cular fadl, unlefs made out in proof at the trial and inferted in 
the fpecial verdifl, can be infifted upon as having adlually happen- 
ed. However, though the particular circumflances of the very 
accident that is pointed out are not found by the jury, yet 
the Court will fuggeft to themfelves the variety of cafualties, infc- 
feparably incident to a properly defcribed as this is. 

The law, my Lords, upon the wifefl principles of policy holds 
out every poflible encouragement to adventurers, engaged in cx- 
penfive and hazardous undertakings ; which, in the event of fuc- 
cefs, may become a public benefit. Such checks, as the ar- 
gument on the other fide mufl introduce, would damp thefpirit 
and aanihilate the plans of the mofl fanguine projector. In point 
of fadl, a fimilar attempt, the fupply of this metropolis with water 
by means of the New River, as is well known, ruined the firfl ad- 
venturer. But, fuppofe a projedl of this magnitude compleated, at 
what point of time would you begin to rate it ? And in what manner 
is it to be done ? As foon as ruin and bankruptcy flare him no longer 
in the face, would you begin immtdiately, and forget all the expences, 
labour, rifque, and contrivance in the invention and completion? 
Or, independent of what might be allowed for the rifque and 
merit of invention, would you wait until the adventurer is reim- 
burfcd? If fo? Who is to keep the account and ftrikc theballance? 
The difficulties that have been fuggefled, would of themfelves be 
enough to deter, even if the obvious impolicy, injury and injuf- 
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ticc did not prohibit the taxation of a property fo circum- 1783. 
(lanced. ^--v^ 

That thefe are grounds of exemption, feems to be as well fettled ^^^j^^,^*^' 
upon the authorities^ as it is clear upon principle. In theiC. v.Re^ Davis &al\ 
bowe [a\ it was adjudged, that a light-houfe was not rateable; 
though it was exprefsly fiated in that cafe, that the duties paid to 
Mr. Rebowe^hy the (hips which paifed^ or went into Harwich bar* 
hour amounted yearly to 1400/. • and they were holden not rate- 
able upon this principle ; that the profits were uncertain and de- 
pended upon the expenditures. In Rawlh and GelJ [b] it was 
ilated, that the duties of lot and cope, which were rated in that 
cafe, were paid and received by the plaintiflF without any rifque or 
expence in working the mines: and Lord Mansfield exprefsly (tated, 
that that cafe turned upon a circumftance, the very oppofite 
of which was one of the leading features of this ; / e. that there was 
no pofllble rifqoe. 

I will trouble your Lord(hip$ with only one other authority on 
this head' of argua.eot ; and it appears to me that it is throughout, 
or at leaft in all its material parts, very ftrongly applicable to the 
prefcnt. It is the cafe of [c] the K. v. the Inhabitants of Sbfllljleet. 
The queftion there was. Whether an officer of the Salt-office was 
liable to be rated to the poor in refpe<a of hh /alary? The cafe 
flated, that^. «S., the appellant, inhabited a tenement in Shal/fieet, 
and was an officer appointed by his M ajeily's commiffioners of the 
Salt-office for the porpofe of fuperintending the fait works carried 
on in the parifh aforefaid ; for which he received a falary of 40/. 
per annum by monthly payments from the government ; and was 
removeable from the faid office by the commiffioners at pleafure. 
That the fait works, which he fuperintended, have been and are 
afTeiTed both to the land-tax and to the poor ; and have conftantly 
paid fuch aflefTments. That the officers appointed by the faid 
commiffioners for the purpofes of fuperintending the fait works 
have been afTefled to and have paid the land-tax; but it does not 
appear to this Court (the Court of Seffions) that fuch officers have 
been before this time rated to the poor. That the faid J. S. is 
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1783. rated to the poor at the fum of 3/. 18 j. upon the account of his 
^-^v^ faid falary only. The feffions held the appellant not rateable. 
ATKiNs&ar ii dQe3 nQ( occur to mc in what manner this cafe can be dif- 
Davw & al\ tinguifhed from that before the Court. There the officer's falary 
had been, in the fame manner as the water«>works here, afTefled to 
the land- MIX. There the officer had never paid to the poor rates : 
and in like manner the verdi<ft in this cafe finds, that the defend-^ 
ants in error never paid any ward rate whatever. There it was 
alfo ftrongly urged, that, as thcfe falaries had been thought to be 
fit objedts of taxation to the land-tax^ there was much ftronger 
reafon why they (hould be fo to the poor ; and that as ihey were 
cxprefsly named in the land-tax adt, it (hewed they were fit objedls 
of taxation in general, yet the Court of iiC. £. were unaninK>uily 
of opinion *' that that was not fuch a fpecies of property, as 
^^ could be rated to the relief of the poor, as perfonal eftate within 
^' the panfli." 

I Ihall fubmit one other ground, upon which I conceive the de- 
fendants are intitled to this exemption* They are not inhabitants. 
The verdid does not find them to be fo. They do not live in the 
ward. They pay no ward rates. They have, it is true, fomc 
local property within it ; which may make them liable as inha- 
bitants to the extent of that property, but not beyond : and for 
this the jury find they have been already feparately rated, and have 
paid in common with the other inhabitants of the ward. A great 
part of their works, fuch as the wheels, pipes and other iniiru- 
ments ufed for the purpofe of raifing and conveying the water, is 
fituated on the Soutbwark fide of the river. The pipes and trunks 
branch and extend to various other parts, into London^ Soutbwark 
MiA Midalefex. The point then, to which I would with to direft 
your Lord (hips' attention is, that they certainly arc 'not rated in 
this cafe as inhabitants^ but as occupiers of property rateable ; that 
the defendants would clearly not be rateable under the words of the 
43d of £//z., which mentions only occupiers of lands, houfes, 
tithes impropriate, appropriation of tithes, coal-mines or faleable 
underwoods ; nor would they be rateable within the ffiirit of that 
ftatute, which meant, that accusers (hould be rated only in refpe^ 
of things there vifible, and fuch alfo as yielded a certain profit. 
That therefore, being altogether without the aim and equity ot the 
a6t, they are not in point of fadt charged in that character, which 
alone can make them fubjed within the letter of it. 

I trufl 
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I truft therefore that your Lordihips will not, contrary to all 1783. 
experience and pradice, without any legaJ precedent, and by con- ^>or^ 
ftruflion only, upon an aO. of Parliament which hasexifted in full Atkins &ar 
force for more than two centuries, this day.impofe a burthen and Davw &ar.. 
create a charge ; the mifchievous confequences of which, as far 
as it may affed: either the perfonal property of individuals or 
the interefts of the public in that fpecies of ufeful difcovcry, 
which will not then be hazarded, cannot by any fagacity be poifibly^ 
forefcen. Uiterius covfilium. 

Wilfon^ J. for the plaintiffs in error ftated, that the queftion, . Monday^ 
whether the company with refpedl to this property were rateable- ^^'^^ *** 
towards repairing the damages fudained by reafon of the late riots,^ 
depended upon the ftat. 27 Eliz. \ to which ftat. i G.,^. common- 
ly called the Rict ASt^ refers ? that by that ftatute, '^ inhabitants 
•' and dwellers a(rc to be tzxcd according to their ability.^' He then 
argued, that one would think, that upon this (latute the only 
queflion that could be made mud be. Whether this property, which 
yields the company 2500/. a year, adds anything to their abi- 
lity? That it was objeded, that from their contrivance, expence 
and hazard, thefe works ought not, and from their public utility 
could not be intended, to be rateable: but that if this were fo, would 
not the legiflature have inferted a claufe of exemption in favour of 
all works of ingenious enterprize? that the fenie and policy was 
on the contrary to make the burthen as general and extenfive as 
poffible. 

That it has been infifted, that the ftatutes 27 & 43 EHz. areco- 
extenfivc : that he (hould feel no difficulty in maintainingi that 
this was a property rateable under flat. 43 Eliz. ; but that he was 
not bound to argue the point in that manner. That this was a 
tax impofed by ilat. i G. i.: that, if it had ever been in the in- 
tention of the legiflature, that it fhould receive its interpretation 
or be in any way explained by 43 Eliz.^ would they hot have re- 
ferred to that (latute rather than to that of 27 Eliz. i that the firft 
of thefe zQs mufl have been known and familiar to every member 
of the Houfe of Commons ; but the other only to a very few : 
and that it would by no means follow, that, even if this property 
was not rateable under the 43d, it would therefore be intitled to 
exemption under the 27th of Eliz. 

Zzz That 
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J783« That it had alfo been objc^d, that thefe profits vftxtcafual: 

^^'v-^ that if by cftfual is meant that they arc not annual^ the fad is con- 

^^^ilf *^* tradided by the vcrdi<a : that, if by cafual they meant uncertain 

l>Am&'al\ and liable to rijque^ this is the cafe with refpcdl to all property in the 

kingdom : that in the firft fenfe of the word therefore it was not 

true; and in the other was nothing to the purpofe : that the 

cafis of the K. v. Vandewall^ which had been cited to (hew that 

cafual profits were not liable, did not apply : that quit-rents, which 

are fervices, are not exempt bccaufe they are cafual : but that the 

true principle of that decilion was, that being profits iffuing out 

of lands, the lands had paid once ; and if afterwards the quit- 

ftfits were, charged, would be doubly taxed, would to that extent 

be made to pay again. 

That this has been compared to the cafe of the profits of lahmr 
andjkill: that thefe are not rateable ; but that fuch is not the pre- 
fent cafe : that it is true, that befides the labour there muft be 
found fomcthing local and vifible to be made the fubicdt of 
charge : that here the "water is fuch : that a property has been ac- 
quired in it by occupancy : that when by their mechanifm and 
labour they have pofiefied themfelves of it and the whole has a 
local and vifible form and becomes of confiderable value, it is that 
value that is rateable \a'\. That, if that property were not rate- 
able, the value of which is improved by labour, the poor would 
go almoft without a provifion : that the labour and (kill of a 
gardener will add no lefs than fifty times to the value of the na« 
tural produce of the earth ; abd that no man had ever queAion- 
ed, that this property in its improved flate was a iit objedt of 
taxation. 

That this is a property, which in point of certainty and perma^ 
nency (lands upon as firm a bafis as the capital or the foundations of 
the empire: that the tolls of the fluices of navigable rivers are a pro- 
perty of a clafs and charader very fimilar to the prefent *. that in the 
cafe of theX. v. Cardingtoip the tolls of thefelluices, which for a cen* 
tary and half after the grant of the navigation had never been rated, 
were, when they became a property of great value, afTefled to the 
poor 5 and that aileflment was adjudged legal : that this alfo is a 



\d\ See the opinion of Boiler, J. in the cafe of the K, v. Hogg, £. 27 G. 3. 17S7. 
an«e, &• 274*75. 
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fpecics of property rateable to the poor ; but that whether it be fo 1783. 
or not, it is clearly chargeable under the 27th of Eliz. 5 and that * ^^'^'"^ ., 
the plaintiffs under the authorities in Saunders and 2 Inft. were ^^^^r}us 
unqueftionably inhabitants. Davis &al'. 

Sir T^h^ai Davenport for the defendants in error contended ; 
that as the ftatutes i G. i . and 27 Eliz. had created the rateability 
in the prefent inftancc and no induftry could furnifli any cafe as a 
guide, the Court were naturally and neceflarily led to the 43d of 
Bliz. for the folution of this difficulty : that the con(lru<flion put 
upon that ftatute, which was in pari materia and under which a 
difcuffibn of fomc branch of this fubjedl was had almoft every 
day, mu(V form the rule of decifion here : that the legiflature has 
there enumerated thofe particular fpecics of property, which in 
their idea might conftitutc ability, and were thereby fubjedt to 
charge : that it was infifted, that under that adt this property was 
rateable : how then, if ability generally will fubjedt and the CJC- 
prcHjoa of one thing is not theexclufion of another, could it have 
been ruled 1 that a fuccefsful adventurer in a coal-mine is liable, 
hut that an equal fund of wealth derived from a lead-mine is ex- 
empted? That the univerfal fenfe of mankind has alfo confined 
the idea of rateability to objects daily before them : that water, 
appropriated by occupancy, is a pcrfedly new defcription of pro- 
perty liable to this charge : that it is true, that property of this 
nature has been fubjeded hy fpecial aSls of Parliament to the land- 
tax ; but that, even if it were chargeable by tbe general law to the 
land-tax, that would not be a fufficicnt ground for fupporting this 
affeflment : that the cafe of a falary is precifely in that fituation, . 
and an adjudication diredly in point [^2]. It pays to the land-tax, 
but it is not rateable to the poor. That where a different mode 
of cultivation, or water, the natural produce of the earth, being 
impregnated with qualities that make it more marketable, im- 
proves the value of the land, fuch property mud be rateable ; but 
thkt this property is no more local, no more attached or annexed 
to the foil, than a weaver's loom ^ which has never yet been 
thought of as a fubjed rateable : and that if this muft be con- 
fidered as a profit ifluing from fomething local and vifible within 
the ward, it was yet in titled to exemption, as a mechanical inven- 
tion, a great work and a public benefit. 
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1783. Lord Loughborough Ch. J. now delivered the judgment of the 

^^^v^ Court of Exchequer Chamber ; which confiftcd of Skynner Lord 

ATKiNsicar ch^ B^ Qqj^u a j^^^^^ ^ £y^^ B^ H(?/^^/;7, B. Prm/», B. and 

Davis &ar. -Wr^/*, J. 

Saturday, Thc adl on which the damages were recovered, and on which 
Ncv€m. 27. there is- to be an affcflrnent of thofe damages againit other perfons 
than thofe from whom they are originally recovered, is the riot 
adb ; which I need not particularly cite, becaufe; as to the mode 
of levying it, it refers itfelf to the 27th oi Elizabeth : it is to be 
made in like manner, and afleiTed as by the ftatute of the 27ih of 
Elizabeth. By that ftatute the inhabitants and refidents are the 
perfons firft mentioned, as thofe who are to pay. The mode in 
which they are to pay is afcertained by the 5th fei^ion. Two 
Juftices of the peace arc to aflefs and tax " rateably and propor- 
** tionably according to their difcretions all and every the towns, 
^^ parifties, villages and hamlets ; and that after fuch taxation 
•' rnade^ thc conftables (hall have power to aflefs according to their 
•• abilities every inhabitant and dweller towards the payment of fuch 
'^ afieflTment as (hall be fo made by the Juftices." 

There is therefore firft a rate to' be made upon a diftrifi:, and 
then the proportions of that rate are to be made upon every in- 
habitant within the di(lri(ft ; and tHey have power to rate every 
inhabitant and dweller according to their ability. Thc firfl; qoef- 
tion therefore that arifes upon this ftatute is. Whether the plain- 
tiffs in the adtion can be deemed inhabitants and dwellers within 
the diftrift, where the afle(rment has been made by the conftables? 
And as to that^ inhabitancy in the fenfe of the legiflature, upon 
this ftatute particularly, has been exprefsly determined not to be 
confined to the local reiidence of the perfon within the diftriit ; 
but that in the fenfe of the law thofe are inhabitants, who have 
taxable property within thc diftridt, in thc very expreflion of 
Lord Coke in his fecond loflitute : thofe who have lands and tene- 
ments in their own polTeflion within thc didridt are to be deemed 
inhabitants : and in thc cafe cited from 2 Saunders 423, Leigh v. 
Chapman^ the fame rule is laid down in the conftrudtion of this 
very ftatute. 

That the plaintiffs in thc original a€tion have property within 
thc diftrid, there can be no difputc. They arc in that fenfe of. 
thc phrafc inhabitants and dwellers ; and the nature of their pro- 
perty is fuch, that it is of a permanent^ vifible^ annualj real va- 
lue: 
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lue : it confifts in rents coUcAed for the ufe of water, diftributed 178.^. 
in the various parts to which the water runs : but the proper ^^'v^ 
place, where the value of the wliole is to be taken, is to be fure ATKiNs&aP 
at the fountain head from which the whole is didributed : how- DAvis&ar. 
ever it is not very material to confider that ; for upon the prefent 
adlion it is certainly fufficient to warrant the levying of the dif- 
trefs, that there was a foundation to make a rate, and fome pro« 
perty rateable. 

Againft this conftrudion of the flatute the principal argument 
which has been ufed, indeed the whole of the lad argument 
was an endeavojir to make it out; that by the 43d oi Elizabeth 
property of this nature was not rateable towards the fupport of the 
poor ; to which there feems to be many fatisfadory anfwers. 

The legiflature has not referred itfelf to the 43d of Elizabeth^ as 
the rule by which this afleffment is to be levied, but to the 27th 
of Elizabeth. It is fufficient to fay, it has not done it. But the 
43d of Elizabeth is fo well known an aft, that it ftrikes me, that 
the legiflature, not having referred to that as the rule of afleflmenc 
but having referred to another, mud have fo done for fome good 
and folid reafon. This is not a^conflant, permanent, annual bur- 
then, but to be borne only occafionally : and then the occafions 
themfclves are very rare, and the rule by which the aflcflaient un- 
der the two ads is to be made is different. The afTeilments here 
are to be made according to the abilities of the perfons; that is, 
according to their exifting abilities at the moment the event arifes, 
that gives the magiftrates and officers their authority to levy. The 
fubjcdt of the two ads is alfo perfcdly different; the one being 
to raife an additional fum to anfwer a contingent and accidental 
charge, the other to raife a ftatcd, conft^nt income. There is an- 
other difference remarkable between the two : that the fubjed of 
the 27th of Elizabeth only takes notice of the perfons to be 
charged 'inhabitants" or '"dwellers," and they are to be taxed ac- 
cording to their ability generally. The ftatute of the 43d of 
Elizabeth in a great many inftances particularizes the taxable fub- 
jeds: but(befides that) it would be a flrange way of conlidering the 
27th oi Elizabeth, to determine the fenfe of that ad by the expo* 
fition that has been made of a flatute, paffed a great many years 
afterwards and relating to a fubjed very different and diftind: 
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1783. The opinion of all the Judges is/.that the judgment that has 

^-■^'•^ been given below tor the plaintiffs in the original adlion ought 

Atkins &aP j^ j^g 

DAm^'ai'. Rcverfcd, 

July a. ' - Rex V. Peter Waldo, Efquire. 

w^whoily 'T^ WO Jufticcs allow a rate made for the relief of the. poor of. 
©ccupicd by X ^^ parifti of Mitcbam in the county of Surrey. 

objeds of a 

charity or their attendants and of which //c /rc/^/ is made, although the abfolute property of it is in the 

peribn who gives the alms, has no legal occupiers ; and is not an object of taxation under the poor laws. 

Upon the appeal of Peter Waldo Efq, alledging that he was ag- 
grieved by being *' over rated and charged/' the feflions difmiiTed 
the appeal, confirmed the rate and Hated the following cafe : 

That Mr. Waldo^ the appellant, being feifcd of a mcffuage at 
Mitcbam let at eight guineas per annum^ was rated and paid poor 
rates for it : about fix years ago Mr. Waldo pulled down this houfe 
and built a new one on the fame fpot, furni(bed it and placed in 
it ten poor girls, feme of the parifti of Mitcbam and others of the 
neighbouring pariflies j where they were educated, maintained 
and brought up on his charity : and provided a woman and paid 
her wages as his fervant to fuperintend them, inftrudt them in 
reading and working, and to qualify them for fcrvices. This woman 
and the ten children were the only perfons refident in this houfe, 
which was folely appropriated for this purpofe; and vacancies from 
time to time fupplied at Mr* Waldo'% difcretion and choice. 

Upon the motion for the rule to quafh this order of feflions, 
Palmer cited the cafe of \a'\ the K. v. tbe Inhabitants oj Saint Bar^ 
tbolomew tbe Lefsy to ftiew that the defendant could not be con* 
iidered as the aStual occupier : and alfo that of \b] the K. v. tbe 
occupiers of Saint Luke's Hofpital^ to fliew that the defendant, who 
derived no profit from this houfe, could not, during its application 
to the prefent ofes, be any more confidered as interefted in the 
fubjedt than the nominal truflees in that cafe, and confequently 
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that they were in no fenfe, and not even conJiruSlive occu- 1783. 
piers*^ ^-^^'^ 

And now Mingay^ who was to have (hewn caufe irl fupport of ^^^yj^^ 
this order of feffions, began to ftate, that, though this was the WALDo,Eri; 
cafe" of a boufe wholly appropriated to charitable purpofes and 
occupied folcly by the objeds and minifters of that charily, yet it 
moft materially differed from the cafes that had been cited ; as 
there the buildings were for ever and irrecoverably dedicated to 
the public fervice ; but that this was a mere temporary appropria- 
tion and the building might be refumed at will by the defendant, 
its unqueftionablc owner : when the Court, without hearing either 
fide, faid, that the cafe was too clear for argument. 
Lord Mansfield. 

The Court took the diftinftion yefterday [a]. Mr. Waldo makes 
no profit of this building : and it is fufHcient, that this is 
fo in fad, and the profit is here in fad applied to public and 
charitable ufes. 
Buller, J. 

Do you mean to argue that if a man gives aH he has in charity, 
he fhall apply fomcthing more in charity? 

JVilles, J. concurring. 

Lord Commiflioner AJhkurJi was abfent. 

Rule abfolutc, and 
Order of SefKons, fctting 
afide the Rate, qualhed. 

m m I ■■.■.■> II ■■■■II ■ ... I.I I .■■■■ — I t . I ^ 

[<7] In the cafe of Robfon v, Hyde & al' ante p. 31a. - 



R. V. Inhabitants of Grcndon Underwood. ' A/w<v 

July 7. 

TW O Juftices by an order remove William Bafeley\ Sarab^ Services un- 
his wife and their three children, from the parifh of Gren- ^er a hiring 
' don Uriderwood in ih^ county of Buckingham to the parifli of Ded- before Mich. 
dingtcfi in the county of Oxford. The feflions on appeal adjudged cxprcfsly for 
the fettlement to be at Grendon Underwood^ quaflied the order and ^^^^^'vi-^if' 

n A \ r yy - r from Mlch. 

Itatcd the tollowing cale : to Mich, and 

under a hir- 
ing again to the fame mailer three days after Mich, till the fame Mich, enfuing. though at aiiferent wa- 
ges and for a different fervice, will conned to give a fettlement. An agreement made part of a hiring 
lor a year from Mich, to Mich. > that the fervant is to go into the fervice three days after Mich, is an 
abfence v/ith leave ; a difpenfation, and not an exception from the original contract. 

3 A That 
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1783. That William Bafeiey^ the paopcr, was born in the parifh of 

^^^-^^'"^ Deddington : that at Bicefier hiring fair 1773, which was the Friday 

vil/ws before Michaelmas day (old ftyle), he hired himfclf from Michael^ 

Ifthabitantsof mai (old ftyle) for a year to ^ohn Head^ a farmer ztGrendon Under-- 

Grendov fii)cod, to be his carter : that he had 1 5. carneft, and was to have 6/. 

WOOD. wages, and go into his mafter's fervicc the Wednepay after MicbaeU 

mas day (old ftyle) : the pauper accordingly came that day in the 

afternoon to his mafter's ziCnrden UndtrwooJ, where he had fome 

refre(hment ; and his mafter told him he had hired another fer- 

vant in the place he had hired him to do ; but that he wanted a 

man to milk and go to pi -ugh^ and if be liked that work he 

might (lay : the pauper, thinking himfelf not well ufed, refufed 

that lervice, and the mafter told him he might keep his earnefl: 

and go about his buftnefs ; upon which the pauper faid^ '^atn I at 

•• liberty to hire myfelf to any other perfon ?'* and bis mafter an- 

fwered him in the afErmative ; both the mafter and pauper look* 

ang upon themfelves at liberty from their contra<ft with each other. 

Upon this the pauper left his mafter's houfe, taking his cloaths 

away with him» and went to an alehoufe ziEdgeotf^ another parifti 

about half a mile from Grendon Underwood ; and in the courfe of 

the fame afternoon^ the mafter met with him at the alehoufe and 

hired him to ferve the place of milkman and to go to ploughs ^nd 

gave him 2 s. 6d. earneft, and agreed to give him 6/, 6s, wages, 

to ferve him from that time till Michaelmas (old ftyle) : upon which 

the pauper immediately entered into his fervice and continued 

therein till the T\t\i February ; when, his mafter's carter having 

left his place, his mafter hired him to ferve the place of carter 

from that time to Mtcbaelmas (old ftyle) and gave him i s. earneft, 

Scttlementat and agreed to give him 10 j. td^ additional wages; and the 

Dcdd'mgun. pauper continued that fervicc till the next Michaelmas (old ftyle) 

and received his wages. 

It was admitted upon the argument and appeared upon the 
Almanac, that Mtcbaelmas day old ftyle was in 1773 upon a 
Sunday. 

Cowper^ T* and Wbitcburcb (hewed caufe in fupport of the or- 
der of feftions ; and iniifted, that there was here both a hiring and 
fervice for a year : that what the law chiefly con(iders is the credit 
given; and then only requires that this ftiould be evidenced by a 
retainer for a year : that luch there was here : that though for the 
three firft days the pauper was abfent, he was no othetvrilc Jul Juris 
3 than. 
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than as he had the permifllon of bis mafter Co to be : that be was 1783.- 
tbcn conftrudivcly, though not a<5laally, in his fervice. That it ^"T^l"^ 
was true that the oiaftcr and fcrvant had on the third day confcnt- ^^^J,^ 
ed to avoid the contrad: ; but that, as they had agreed again on Inhabitantsof 
the afternooQ of the fame day, this could not operate as a dif- ^^^^^^ 
continuance i as it had been fettled in the cafe of [a] the JfC. v, tbe wooa.' 
Inhabitants ef Ellnfield^ that there can be no fradion of a day : 
that it was there faid, that the cafe of [^J the K. v. the Inhabitants 
of F if ebead Magdalen had been detcrmiacd upon the fame prin- 
ciple ; but that at any rate that cafe, as reported, had decided, 
that a temporary fufpenfion of the relation of maftcr and fervant 
for no greater a length of time than that of the prefent cafe, would 
not amount to a difcoi)tinuance. That, as an abfence w^h leave 
was equivalent to adual fervice, this circumflance diftinguifhed 
the prefent cafe from that of [f] the K. v. the Inhabitants of Win^ ' 
terfett \ inafmuch as there no leave having been given the contrad; 
never commenced. 

Bearcroft and JVilfon^ G. argued in fuppof t of the rule to qaa(h 
the order of feflfions ; and f^jrcr^// inuiled, that tho' a partings 
a mere abfence for an hour after a final fettling of accounts, would 
not difconncft two ferviccs, yet there muft be a contrad: for a year j 
which here there was not, or at lead not any of that defcription, 
under which any fervice ever commenced : and that even if there 
had, the fubfequent hiring for lefs than a year, under which only 
the fervice was performed, would not couple with a contradfc 
which was not ejufdem generis in every fenfe; being not only for 
different wages, but in a different charader and with a view to 
[d\ employment in a very different fpecies of labour. 

Wiifon^ G. contended, that there was here neither a hiring for 
a year, nor a fervice for a year : that there was no fuch legal 
hiring^ for that the firfl contrad, to enter upon the fervice three 



aX H. 17 G. 3, 1777. ante p. 4. 

^j M. II G. 2. 1737* Burr. Setcl. Caf. ii6. 

<] £• 23 G. 3. 1783. ante p. 298. 

[i^] It has indeed been holden, that birings not ejufdem generis* as a i^eekly and a year-* 
ly hiring, will not conned. Rex n;. the inhabitants ot Wrinton otherwife Wrington. 
M. 22 G. 2. 1748* Bnrr. Settl. Caf, 280. : bnt in the cafe of the K. v. the inhabitants 
o£ Bagworth this difference in the two contra^b was difregarded ; and the Court were of 
opinion* that* where the /iruUis were the fame* and under each hiring the fervant a menial 
fervant* two hirings might be conneded, £. 22 G* 3, 1783. ante to* iSz. note b. 

3 A 2 days 
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1 783, days after Michaelmas^ could not be fo confidered, the abfencc 

^--^^^^ ftipulated for being an exception from the original contradt, a 

^el/us matter of right and not of difpenfation : that, where a fervant ab- 

inhabitantsof fcnts himfclf cvcn without confent during the term, at any time 

(HI EN DON gf^gj. ii^g contra(a is once made, it may be purged ; but, when his 

WOOD. ^i^Jc to abfent himfelf is made part of his contrad, it cannot. 

That, though the cxercife of authority in a matter may be matter 

of difcretion, the power of coercion, the right of controuling his 

fervant, muft attach upon every inftant of the term to conftitute a 

legal fcrvice ; afid that here on the contrary the very terms of the 

con tradt created an independance in the fervant, inconfiftent with 

the very nature of the relation. 

He alfo infifted, that there was no fervice for a year : that the 
whole conclulion, to be derived from the authorities of the K. v. 
Fifebead Magdalen and" the K. v. Ellisfield cited on the other fide, 
was J that a (hort interval, by which generally the fubfiftence of 
a relation between parties might be fufpended, or in very 
ftridnefs be faid to have ccafed, would not as applicable to 
the relation of mafter and fervant be confidcred fo to difunite and 
fever tii'ofervices^ aSJually commenced under a renewal of fuch re- 
lation, as to aboli(h all claims confequent thereon and prevent a 
fettlement. But that in this cafe there was no commencement of 
xh^jirji fervice at all : that, before it commenced, a total end by 
mutual agreement was put to the contradl upon which it was 
founded,: that it is therefore the cafe of a mere naked hiring 
without any fervice whatfoevcr under it ; a thing, to ufe the lan- 
guage of Mr. Juftice Buller in the cafe cited of the K. v. Winter-^ 
Jitt, executory only : that fuch an executory contradl for a year 
could not (and had not in any inftance been fo holdcn) becoopled 
with a fubfequent fervice under a contradl for lefs than a year : 
that this therefore brought the prcfent cafe dircdlly within the 
letter as well as the principle of that of Wintcrfett^ from which it 
was impoflible to diflinguiQi it. 
Lord Mansfield. 
It is lamentable that the poor laws (hould have produced fo 
many decifions, each of them going upon their own circumftances. 
In this cafe it is exprefdy ftated;, that on the Friday before Mich- 
aelmas day the pauper was hired for a year from Michaelmas. It is 
then exprefsly jftated, that they ftood in the relation of mafter and 
fervant from Michaelmas to Michaelmas^ U fo, it would be re- 
pugnant 
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pugnant to fay, that this was not a hiring for a year. The cafe 
itfclf contradids the idea, that it was a hiring from the Wednefday 
after Michaelmas. Then the abfence was matter of indulgence on 
the part of the mafter j and, whether revocable or not, is fo com- I 
mon in thefe tranfa£lions and fo reafonable upon the commence- 
ment of a.fervice, that it never has been confidered as impeaching 
or afFedting the validity of a contraft. But under all the circum- 
ftances I confider it as an indulgence, which the mafter might re- 
voke : what pafled upon the Wednefday was a converfation refpeft- 
ing the different kind of labour, in which the mafter then propofed 
to employ the fervant. The fervant gives up his objedion ; the 
mafter betters his wages; and the fervice goes on and is compleat- 
cd. It fcems therefore to be a hiring and fervice for a year with- 
out any interruption on account of the fhort difagrcement. 
miles, J. 

The cafe oi Winterfett is very different from the prefent. There, 
after an abfence of a month, the miftrefs refufes to receive the 
fervant without a new contradl ; under which the fervant fubmits 
to make a compenfation to the mafter for loft time during his 
abfence ; here on the contrary the mafter, having difappointed 
the fervant of the fervice intended, makes a recompence to. the 
fervant by giving him another fervice and additional wages. Nice 
diftindions, fubiiltics, .muft not be admitted to deprive a man of 
his fettlement. As to the reft, as the whole was the tranfadion 
of a day, this cafe feems to be governed by that oi Ellisfield \ where 
the Court would not allow of thefradlion of a day. 
Bulkr, J. 

Whether in this cafe there was a fufficient fervice or ndt depends 
upon the hiring? The whole therefore turns upon the firft quef- 
tion made, whether here is a hiring for a year ? for if there was 
not, there could be no valid fervice for a year. That queftion 
then depends upon the terms of the contradt : and in this as in all 
other contradls, by the univerfal rule of expounding them, all the 
words muft have effcd given them, if poflible. Now the whole 
of the argument on the other fide turns on giving only part of 
them effedt. The cafe ftates exprefsly a hiring for a year ; and, if 
you conftrue the condudt of the fervant in not coming into his 
fervice till the Wednefday as an adl of right, founded upon an ex- 
ception in the original contradt, you overturn that contradt; 
whereas by conftruing it as a licenfe or difpenfalion you give cttcdt 

to 
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1783. to the whole. If then, after Xht hiring for a year which is 
^■^^'-^ exprefsly ftatcd in the cafe, the leave of abfence was given, abfcnce 

tfe^Ais ^y ^^^^^ ^^ ^^* ^^^^ thing as fervicc. 
Inhabitantsof Upon the ground that the fervicc here never comineoccd^ the 
uVd''*^^ cafe of IVinterfett has been relied upon i but docs not apply. In 

wood/ that cafe the pauper did not go to his place till a month after bis 
terni commenced, and never fent any notice why he did not go. 
There did not appear to have been any communication of any 
kind between his mafterand the pauper during all that time, much 
lefs any intimation of his illnefs and inability to come : neither did 
it appear, at the time of the new contra^ being entered into, 
that he infifled upon or any way brought forward this plea. 
Therefore^ though the a£t of God difcharges the obligation of 
aAual fervicc, it did not appear, at the point of time to be looked 
to, the time when the firft contract was refcinded, that the cafe 
came under that rule« It follows, that the pauper was there 
hired for eleven months only, and that no annual icrvice ever 
commenced. 

Lord Commiflioner AJhhurft was abfent. 

Rule difchargedy and 
Order of Seflions, qua(hing the 
Order of two Juftices, affirmed* 



Michaelmas 
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24 Geo. 3. 1 78 3. 



Rex V. Inhabitants of Chew Magna. Weimfdmyi 

TWO Juftices by an order remove John Carver, jinne his Pauper, in- 
wife and their five children, from the pari(h of CAew Magna ^f^ ^ ^^ 
in the county of Somerjet to the parilh of UAley in the fame county, fcntadvc&of 
The feffions on appeal adjudged the fettlement to be at CAew ^n inteftace 
Magna f qualhcd the order and ftated the following cafe: iSoi?cf- 

tate, occapied by a tenant, and in the a£laal enjoyment of his proportion of the rents, does not, by 
paying upon demand by the overfeer a poor rate made upon the occopier, acquire a fettlement. 

That the pauper, John Carver, being fettled at UA/ey about the 
year 1770, came into the parifli of Cbew Magna, where he mar- 
ried one jinr/e Hippejley : the faid Anne Hippejleys mother was 
entitled to a leafehold eftate, confiding of three acres and an half 
of ground in the faid pariOi of Chew Magna for a term of yearSt 
determinable with one life. The mother died inteftate in 1775 ; 
leaving the pauper's wife, a fon and another daughter : no letters 
of adminiftration were granted of the mother's eftate : the pre- 
mises during the mother's life were rented by "Jane Harvey at a 
rack rent of 4/. 10 j. . a year ; and after her death continued fo to 
be« ' That after the faid mother's death the pauper received a 
third part of the rent from the tenant : ^oon after the mother^s 
death a poor rate was made, in which the premilles were rated ia 

the 



366 Michaelmas Term 24 Geo. 3. 

1783. the following words: ^* Occupier of late Mrs. Hipprjley's : 3 J. 

^-'v''^ •* 2 ^. 5. ;" and the overfeer applying to pauper, he paid fuch rate 

w«i twice : at this lime the pajper refidcd in the parifti oiCbewMagna\ 

Inhabitantsof Harvey continuing in the occupation of the premiflcs. 

Chew Mag- Franklin (hewed caufe in fupport of the order of feffions ; and 

admitted, that now, fince the determination of the cafe of [^7] the 

Settlement at K. w. the Inhabitants of North Curry^ he could not maintain that 

^^^^^-^'* the pauper, who was not fole next of kin, had without adminif- 

tration acquired a fctllement by an eftate of his own. 

But he infifled, though the pauper was not ftriftly the occupier, 
that he was yet fufficiently fo for the prefcnt purpofe : that he was 
not only intercftcd generally in the amount of the rate, inafmuch 
. as it could only be from a corredl knowledge of the outgoings 
that he could be enabled to form a juft eftimate of his property ; 
but muft under the circumftances of this cafe be taken as the 
real cccupicr : that it would be too much to fuppofe almoft in 
any cafe that the parifli, by whom the charge is made, could be 
ignorant of the perfon upon whom they made it; but that in the 
prefent they by making the demand had afcertained it, and he 
by making the payment upon fuch demand had ellabliflied it 
beyond all controverfy, and intitled himfelf to the benefits to be 
derived from it : and that in the cafe of [^] the jK". v. the Inbabii-^ 
ants of Stapleton^ a refident in the parifh, though not the real 
occupier, having been charged as occupier and called upon by 
the pari(h and having paid, was holden to have gained a fettle- 
ment. 

Lord Mamfieldy (flopping Gould.) 
To be fure, if the fads were otherwife, fo alfo would be the 
law. The whole turns upon fuppofing the landlord and occupier 
to be the fame thing ; which they are not. Nothing is better 
underftood than the diftincftion between them. If then it is clear 
that no fettlemcnt has been here acquired by eftate, it is equally 
fo, that none has by the rate ; which is upon the occupier. 
JVtlles and Buller^ Jurtices, concurring, 
Lord Commiflioner -^Z'ttr^ was abfent. 



[a] M. 22 G. 3. 1781. ante p. 137. 

[^] M, 10 G, 3. 1769. Botti 335. Burr. Settl. Caf. 649, 
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Rule abfolute, 1783- 

Order of two Juftices afBrmed, and ^-^v^ 
Order of Scffibns quaflied. ^^X 

Inhabitantsof 

Std -Vide the cafes of the K. v. the Inhabitants of Walfall, Chew Mag- 
M. 18 G. 3» 1777. ante p. 35. and the K. v, the Inhabitants of 
Heckmondwicke. H. 21 G. 3. 1781. ante p, 103. 



Rex V. Inhabitants of Little Bolton. Suturdny, 

Nov. 22. 

TWO Juftices by an order remove John Wylde^ Luc)\ his wife An agree- 
and their fix children from the town&ip oiXrreat Bolton "g'J^^®'*,^ 
in the county oi Lancajier to the townfhip of Little Bolton in the a trade, the 
fame county. The feffions on appeal confirm the order and flate pauper being 
the following cafe : mt^,. 

^Mes and the mafter to have half his earnings, if he is not retained m nomim as an apfreatUe, is a fuf- 
£cient hiring to give a fettleoient. The intention of the parties at the time muft decide, whether aeon* 
trail be in the nature of an apprenticcfhip or of a hiring and fervice. They are not convertible. 

That the pauper, being legally fettled in the townfllip o^ Little 
Bolton and being unmarried and having no child, ^ent into the 
townfliip o( Great Bo/ton J where one IVilliam Stott, a weaver, lived: 
the pauper went to Stoit and afked him, if he would teach him 
to weave counterpanes : Stott anfwercd, he would teach him, if 
he would work with him two years and an half or three years ; 
and the pauper's earnings were to be divided between them : the 
pauper was to find hihifelf with meat, drink, wafliing.and cloaths: 
he was engaged on thefe terms, and an agreement in writing was * 
entered into accordingly. The pauper ftaid and worked with 
Stott under this agreement in Great Bolton about a year and half, 
and then the pauper gave the mafter twenty (hillings to be free, 
having then married : he then worked journey work with the 
fame mafter near a year : the mafter (whilft he was working under 
the agreement) found him looms> loom room and materials : he 
never employed the pauper in any work but weaving : the con- 
dition upon which he taught the pauper to weave was one half of 
his earnings. Stott received the money and paid the pauper one 
half, and looked on it that he had a right to receive it ; but fome- 
times he let the pauper receive it* The agreement in writing was Settlement at 

2 B proved OreatBoltcft. 
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i78j, proved to be loft, and therefore parol evidence was allovc^ed to be 
given of it# 



wir; Ccckell fliewed caufe in fupport of thefe orders; and infifted, 

Inh^h^antsof that the only queftion was, what was the meaning of the parties at 
Little the time of the agreement: /. e. whether the pauper was talcen in 
BotTON, ^^^ charader of an apprentice or a fervarit? that nothing could be 
better undcrflood than the diftindtion between them ; the one 
afting always for hire, the other for inftruftion or improvement: 
that this is a contract by which it is covenanted, that the pauper 
Jljall be taught^ and is therefore in the nature of an apprentice(hip ; 
and, being as fuch defediive, cannot be converted into a hiring and 
fcrvicc : that this was fo laid down in many cafes, particularly in 
that of [a\ the K. v. the Inhabitants of Kingfweare : that the objedl 
of the two contracts is plainly different ; and that this cafe is 
therefore in point : that a hiring muft import pay, which there 
was not here : that the ftate of the cafe in [b \ the K. v. the Hamlet 
of Walton f {Jerri/on $ cafe) was as far as rcfpefls the prefent quef- 
tion precifely the fame as the prefent, tho' the principal ground 
of the decifion was different : that the legiflature meant to prevent 
fuch apprcnticeQiips; and, if the Court fo far fupported them as to 
give them any cffedl in gaining a fettlement, there would be great 
danger that the ftatute would be eluded and the revenue de- 
frauded, 

Lee, Attorney General, and Sir T'bomas Davenport were now 
called upon to fupport the rule to quafli thefe orders ; and con- 
tended, that this had not the fmalleft refemblance of a contradt of 
apprenticefhip ^ that the pauper was to have half his earnings from 
thefirfl : that no fuch idea as this was ever entertained in a con- 
tract for an apprcnticcfhip : and that this therefore muft have 
been meant as wages : that the fame objedlion might have been 
taken in the cafe of [c] the K. v. the Inhabitants of Bud/and Den^ 



[a] Tr. 16 G. 3. 1776. Burr Settl. Caf. 859. And alfo in more recent authorities, 
viz. the K. *v, the Inhabitants of Highnam. H. 25 G. 3. 1785. poft, p. and th& 

K. a;, the Inhabitants of Sandford. 1>. 26 G. 3. 1786. i Durnford and Eaft 781. 

[^,] E, g W. 3, Carth. 400. from whom it is copied by Mr. Bote. p. 282. Urder dif- 
ferent names und in different terms and years this cafe is reported in dilferent books ; but 
to the fame effed in Comb. 445. 5 Mod. 328. Fort. 214. and 2 Salk- 479. In Skinn. 
67 1 . however the decifion of the Court is flaied to have been diredly other wife : upoa 
which Mr. Bott obferres, and it (hould fcem MQry rightly, that ** this report is totally the 
'• revcrit of what it ought to be." 

[f] H. 12 G. 3. 1772, Burr, ScttK Caf. 694. Bott. 297. 

bam I 
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iam; which was argued folcly on the grourwl of exception from lySj, 

the contra£t» and determined accordingly upon that point, which ^-^v^*> 

did not occur here : viz. that a fervant need not under every pof- ^"/ 

fibic circumftancc be during every inftant of his term fubje€l to inhabitantsof 

the controul of his matter : that here, as there, there is a mutual Lit^^lf 

agreement; a retaining and a contract to fcrve: that it was true it Bolton, 

might be objeSed, that in that cafe there was a hiring found : that 

the hiring need not be flated in terms: that it is enough, if 

from the fa(fls it appears to the Court that the pauper was aftually 

in the charadler of a fervant : that there was no technical virtue 

in the words "hiring or letting:" that when the feflions ufe 

words which imply a hiring, it is the fame thing: that the Court 

would form their judgment whether it was a hiring or not : that 

here they have dated what is equivalent to it ; for they have 

fiated an agreement to work with the matter for two years and 

a half: and that hiring mutt always turn on the nature. of the 

contract : that the mailer in this cafe might have maintained an 

a^ion againft the pauper himfelf for not working, and undoubtedly 

againft a ftranger for feducing his fervant : neither of which he 

could have done in Jerrifofi^ cafe; and therefore that the 

Aate of that cafe was no more to the purpofe than thedecifion. 

That, with refpcd; to the argument that a hiring mutt neceflarily 
import pay, in the cafe of [a^ the K. w. the Ihhabitants of Birming^ 
ham the fervant was to receive no pay but what he earned, the 
contradl being ** good earn good hire," and he could not have 
Been compelled to work at all : and that, in the cafe of \b'\ the 
K. V. the Inhabitants of Hitcham^ where the fervant was to be 
taught by his matter the trade of a carpenter, and by exprefs agree- 
ment to have " no money by way of wages, " the Court held it 
to be a hiring and ferv]ce and a fettlement. 

Cockell now added, as it was admitted that the intention of the 
parties at the time of forming this contract mutt guide the decifion, 
that nothing could be more important in the difcovery of that 
intention than the ufe of a term fo peculiarly appropriated as that 
of hiring: that this had ever been fo confidered by the Court: and 
that there did not exitt a fingle authority, in which a fettlement 
under a hiring and fervice had been fupported without the ufe of 



[«] H. 20 G. 3. 1780. ante p. 77. 

W H. 33 G. z. 1760. Barr. ScttL CaC 489; 
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17813. this word, or feme other fully equivalent : that it was exprefely fo 
in the cafe of Eucktarjd Denbam: that in the cafe oi Hitebam^ the 
phrafe was «*lctt himfelf, " and the employment of th« fervant was 



Rex 



Inhabitantsof to be in different kinds of labour. 



L^BTTLE 

Bolton. 



Lord Mansfield. 

This is not a hiring and fervice. If an indenture were not 
made necefTary, there could be no doubt as to its being an appren* 
ticefhip ; for the pauper is to be taught^ and pays a confideration 
foj it, and is to do no other work: but, if thefc agreements 
were allowed to give fettlements, there would be an end of inden-- 
tures of apprenticefliip, and alfo of the revenue \a\ derived from 
thence. 

BuUer, J. 

I Ihould have been better fatisfied if the cafes ha^l gone 
the other way j becaufe when a man engages to work for an- 
other he hires himfelf to fuch an one : but the C£(fes feem ta 
have taken another turn, and if they have fettled it» I adhere to 
the authorities. The rule was accordingly then difcbarged and 
both the orders affirmed. 



But prcfently Willes^ J. obferved, that Jerri/on s cafe cited by 
Mr. Cockell did not apply. 
BuIIer,]. 
That was the cafe of an agreement between a matter and 
a third perfon, a tradefman, that he fhould teach his trade ta 
the mafter's fervant ; the fervant himfelf being no party. And 
the Court faid they would look into the cafes. 
Tburfilay, ^^^ "^^ Lord Mansfield dcVivcrcd the judgment of the Court. 
Nowm. 27. We have looked into the authorities and we find that all thofe 
cafes of apprenticefhips, which have beeit holden to be defective 
and not convertible into hirings and fervices, fpeak of the pauper 
as an apprentice^ and that he was to ferve as fuch. There is no 
fuch ilatement here, and we are therefore of opinion that it is a 
good hiring and fervice* 



[a] As an apprenticeihip, like the prefcnt, for no longer a term than.three years, docs 
not intitle to (et up a trade> it does not ktm that the revenue could ever have been in any 
great degree aifeded by a fraud, of which the party pradlifing it could not have the fulJ 
beneiic. And, as it has already been fettled by « refolution of the Judges, in the cafe of 
Wallen qui tarn v. Holton. Tr. 33 & 34 G. 2. 1760. i Blackft, Rep. 233, that ferving 
as an apprentice for feven years does fo intitle, this fcexns in point of extent to be carrying: 
the mifcluef, if it were one, much farther. 

WilUs, 
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LiTTLB 

Bolton. 



The cafes that apply arc [a] the K. v. the Inhabitants of White- 
church Canomcorum^ [b] the K. v. th^ Inhabitants of All Saints in ^^^^^^ 
Hereford, and the cafe ot Kvigfweare cited in the argument. inhabitantsof 

Lord Commiflioner Afhburji was abfent. 

Rule abfolute and 
both Orders quaihed% 

But in the K. v. the Inhabitants of Highnam, where the written 
agreement did not in terms ftate an apprenticediip, yet, as the 
contradl was proved to have been entered into with a view to an 
apprentice(hip and in fraud of the revenue, the Court held that 
cx>ntra(f): was not convertible and could not be confidered as a 
hiring and as intilling to a fettlement. H. 25 G. 3. 1785. poji. 



[fl] Tr. 5 G. 3. 1765. Burr. Settl. Caf. 540. 

[^] H. 10 G. 3. 1770. Burr. Settl. Caf. 656. So alfoin the cafe of Salford and Store- 
ford. M. 5 G. 2. 2 Barnardift, 39. and that of the K. n;. the Inhabitants of Saint Mary 
Kallendarin Wincheiler, Tr. 21 & 22 G. 2. 1748. Burr. Settl, Caf. 274. 



Rex V. Inhabitants of Edifore, otherwife Hedfor. 



Wednefday, 
No^. 26. 



TWO Juftices by an order remove Elizabeth Wooldrtdge^^votitheie^ 
vj\(t oijohn tVooldridge, and their three children from the Z'l}!!ttl 
hamlet of Upton znA Signet in the pariCh of Burford in the county enoughinthe 
of Oxford to the parifli of Edifbre in the county of Bucks. The firftin^ancc 
feflTions on appeal* confirm the order, and ftate the following ^afjerfeit^ 

cafe : tlemcnt. 

That on appeal counfel were heard on both fides. That the 
appellaiits proved by the teftimony of Elizabeth tVooldridge^ that 
fhe, the pauper, was born at Offcomb in Devonjhire. The re- 
fpondents then proved by the teftimony of the faid Elizabeth fVooU 
dridge, that (he was the wife of the faid John IVooldridge ; but no 
proof wbatfoever was given by them of the huiband's fettlement. 

Wtlfon, J. and Morgan, (hewed caufe in fupport of thefc or- 
ders; and contended, that the appellants had made no cafe; 
a married woman having no fettlement of her own : that, the 
pauper being fuch, her fettlement is her hufband's fettlement j and 
3 that 
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1783. ttat the adjudication that (he is fettled in Hedfor \^ confequcntly 
^^"^^^ in cffedl an adjudication, ih^lHedfor was the place of her hufband's 
vn-fus fettlcment: that, in the cafe of [a\ the if. v. the Inhabitants of 
Inhabitantsof Higher Walton^ where upon the removal of a wife to the place of 
Edisore. Y\tv laft legal fettlement, it was objcdted that it did not appear 
whether this fettlement was in her own right or in that of her 
bufband, the Court faid, that ** (he could not be fettled at any other 
*' place than where her hultand was fettled:" that, if the efFcfi of 
the order is prima facie to fix the place of the hufband's fettlc- 
ment, this prefumption cannot be done away merely by (hewing 
the place of the wife's maiden fettlement : it can only, by (hewing 
a fettlement of the hufband in another place. That it was imma- 
terial upon the order of the proceeding, that no proof had been 
made on the part of the refpondents : that they need not prove 
any thing: that every thing they rely upon mufl be prefumed, till 
the contrary is (hewn ; as it was incumbent upon the appellants, 
who begin, to impeach the judgment. 

Bearcrofty in fupport of the rule to quafh thcfe orders, in(iftedi 
that the Court would confider the fa£ls (lated, and not the practice 
of the feflions in making one fide or the other begin. 
Lord Mansfield^ (flopping him.) 
There is nothing at all in this cafe. The feilions have found 
the fettlement of the wife, and it did not appear that the hufband 
had any. 

Buller, J. 
The cafe cited by Mr. Wilfon is not applicable : no fadl is found 
there, [^] not a word of any fettlement of the wife's \ and the pre** 
fumption is in favour of the order. But here the fadt is contrary 
to the order. 

WilleSy J. concurring. 

Lord Commifiioncr Afhburjl was abfent. 

Rule abfolute, aad both 
Orders quafhed. 

This point had been previoufly fettled by many authorities : viz. 
in the cafe of the K. v. the Inhabitants oj Ryton. H. iS G. 3. lyyU. 



[a] H. 14 G. 2, 1740. Burr. Settl. Caf. 162. 

16] It was a motion to quaih the order for want of fuificient certainty upon the face 
of iu 

ante 
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ante p. 39. The K. v. the Inhabitants ofHenfingbam. Tr. 22 G. 3. 1783. 
I7!?2. ante p. 206, and the K. v. /i^^ Inhabitants of Woodsford, '^■v— ' 
H. 23 G. 3, 1783. ^»/f /. 236. J,P„ 

Inhabitantsof 
• Edisori. 

Rex V. Inhabitants of Andovcr. mdnefdaj, 

July z. 

TW O Juftices by an order remove jinn Day, vnfc of Thomas Jofticcsin an 
Day, and their four children from the parifli oi Andover in ^^ll^lj^^^ 
the county oi Southampton to the parifli oi Lambourne in the county theij/felves to 

.of Berks. b^e judiccsfor 

a '• borough 
*' or town and pariih" defcribe themfelves with fufficient certainty. * 

The magiftrates in the above order ftated themfelves to be .t 

** two of his Majcfty's Juftices of Peace for the borough or towa 
" and parifli of Andover, &c/* 

The court of quarter fcffions, being of opinion that the two 
juftices had not with fufficient certainty ftated for what place they 
were juftices, ** adjudged, that the order ought to be quaftied for 
** irregularity upon the face of it," and quaftied it accordingly* 

Bearcroft flicwed caufe in fupport of the order of fcffions ; and 
contended, that fo far from having any thing like precifion and 
certainty, nothing could be more equivocal and uncertain than the 
form in which the order of removal was drawn : that if *^ and " 
had been fubftituted for "or", an intelligible meaning had beca 
conveyed ; but that, as it ftands, the juftices may be juftices 
for the town and not for the borough, or for the borough and 
not for the town : but certainly not for both, nor does it appear 
for which. 
Buller, J. 

Whether for one or the other, enough appears to fupport the 
order; for both town and borough are coupled with parifti*. And 
they fufficiently appear to be juftices of either of thofe places, for 
which they were empowered to make this order. 

Lord Mansfield and fVil/es, J. concurring. 

Lord Commiffioner AJIoburJl was abfent* 

Rule abfolute, 
Order of Seffions quaftied, and 
Original Order affirmed. 

' " Rex 
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Jf'edfje//iay, 
l^c*vem, 12. 



Rex v^ Inhabitants of Endon, Longfdon .r?d Stanley. 



A tenant. ' I ^ W O Jufticcs by an order remove T'bomas Lowell^ EJlber^ 

L^stLe b^en 1 ^'^ ^'^^ ^"^ ^^^^^ ^^^ children from the hamlet of tittef- 

introduced ivorib in the parifti of Leek in the county of Stafford to the united 

upon the townfliips of Endon^ Longfdon and Stanley in the fame county. The 

tho*itTs"a-' i'c^^ons on appeal confkm the order and ftatc the following 

ken off in the Cafe : 

fame year in 

corrfequencc^ of his poverty and at his rCqueft, as the tax is a tenant's tax, is to be confidered as rated by 

the parifli, if they put no other upon the rate, and gains a fettlement ; tho' the landlord had previoufly 

been rated. . Who is rated is a queftion of faCl. The aft for regulating the right of voting does not, 

in the form of afFeflinent that it gives, prevent pariihes from rating landlords or any Qther perfons by 

name. 

That ^bomas Lowell^ the pauper, being legally fettled in the 
townfhip oi Endon in the parifli oi Leek in the county oi Stafford^ 
rented a cottage of Lord Macclesfield zX, Lady^day 1776 in the 
hamlet of Tittefworth at the rent of twenty fliillings a year : And 
at the time of taking it was agreed between the pauper and Lord 
Macclesfield's agent, that the pauper ftiould pay the land-tax and all 
other taxes; but it did not appear, that this agreement was at any 
time known by the officers of Tittef'worth. That the pauper en- 
tered at Lady 'day ijjt and continued in pofleflion of the pre- 
mifes, till he was^ removed in December laft ; and during all the 
time was called upon by the parifli ofiiccrs of Tittefwortb to 
pay and did pay the land-tax for the premifes : but zt Michael-^ 
mas 1780 being ill and reduced in circumftanccs, he deli red the 
parifli officer that he might be cxcufed ; which the faid parifli 
officer promifed to ufe his endeavour to do : and he never paid the 
land-tax after Z/tf^y-//jy 1781. And it appears from the rates of 
1781 and 1782, that neither the pauper's name, or that of any 
other pcrfon living in the faid premifes, were inferted therein ; 
or that Lord Macclesfield was rated for the fame, though the pauper 
continued on the premifes till December laft : but it appears that 
feme other premifes of Lord Macclesfield' s, in the occupation of 
George Gillman, were inferted in the alTeflments of 178 1 and 1782 
in the following manner ^ which were not inferted in any of the 
rates produced in Court previous to the rate of 1781. 

Names 
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Namea of Proprietors 



Earl of Macclesfield 



Names of Occupiers j Houfes and Lands 
I ditto 



George Gilman 



Hoafe Land 



Sams AfTefled 
£. s. d. 

«> 9 5 i 



Rex 

'uer/us 

Inhabitantsof 

Ekdon^ 

The pauper lived in part of the faid cottage, and during fome Longsdoi*, 
of the time let the remaining part, together with half an acre of *"* ^'^"" 
land^ for three pounds and ten (hillings per annum. In the land- 
tax afTefTment of 1776 and 1779 Lord Macclesfield was afleffed 
for the faid premifTes. 

In the year 1780 the form of the afTefTmcnt of the faid pre- 
mifTes was as follows. 



LET. 



Names of Proprietors 


Names of Occupiers 


(Houfes and Lands 


Sams Aflbfled 
£- /. /. 
Q S J 


Earl of Macclesfield 


Thomas Lowell 


Hoafe Land 



The only rates produced were thofe for the faid years 17769 ^ 
1779, 1780, 1781, and 1782* The faid hamlet of ^ittefwortb 
maintain their poor feparately; and the united townfhips of Encfon, 
Long/don and Stanley^ maintain their poor feparately from the reft £^^f^^^^^^ 
of the parilb of Leek. 

Leycejier and Plumer fhewed caufe in fupport of thcfe orders; 
and it was infifted by Leycejier, that this was not a fufficient rating 
for the purpofe of giving a fettlement : that it was clear from the 
words of Lord Hardwicke in the cafe of [a] the K. v. the Inhabit- 
iants ofSarrat, that the charging is the principal thing; artd the 
reafon given is/ that *^ it may be, that the pariih would not charge 
*^ the pauper for fear of making him a parifliioner/' That it is 
eftabli^ed in the cafe of [^] the K. v. the Inhabitants of Carjhalton, 
that the inferting of the nao^ie of the tenant is not alone fufficient: 
it muft be inferted for the purpofe of rating him : fo that this 
propoiition is plain, that the notoriety arifing from the tenant's 
name appearing in the rate is not fufficient to intitle to a fettle- 
ment : that, if it were otherwife, the demand of payment by the 



\a\ M, 9 G. 2.1735. Burr. Settl. Caf. 74. 

[^] E. 15 G. 3. 1775. B"^r. Scttl. Caf. 809. recognized in the cafe of the K. *u. the 
Inhabitants of St. John b'outhwark. Tr, 19 G. 3* 1779. ^'^^^ P' ^*' 



3C 



pariih 
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1783. pariffi might be [a] deemed fufficient proof of a pauper's inha-* 
^^^r^ bitancy being known to the pari(h ; but that there muft be a 
nfer/LS ccnfcDt of the parish by rating to charge themfelves with him : 
Inhabitantsof and therefore in tht K. v. Sarrat the charging is faid by Lord 
Endon, Hardivicke to be the principal thing; *' for that is the aft of the 
andSTAH* •• parifti 5" and cannot be that of any individual: that, as here 
WY. non conjlat upon the face of the rate, who was rated, other cir- 
cumftances of notoriety were neceflary to be reforted to for the 
purpofe of {hewing who was intended to be rated : that there were 
collateral circumftances that pointed out the landlord as the per- 
fon here intended : that it was a very material circumftance, that 
the pauper, tho' his name had indeed once been introduced upon 
the rate, had never at any time been rated : that on the contrary 
the landlord was (hewn to have been charged upon the rate in 
the year 1776 and 1779; and that it muft be prefumed, tbougjh 
the evidence was not produced, that he had alfo been rated in the 
intermediate years : that under fuch circumftances a jury would 
not hefitate in finding this fa£l with the landlord^ and that the 
Court below had fo found it : that the time alfo at which the 
tenant's name was inferted in the rate deferved confideration : 
that it was in the year 1780, the time when an ad pafled [6] for 
regulating the right of voting at county eledlions; which a£t 
direds the very form of aflefTmcnt here ufed for the land-tax rate: 
that it muft therefore be prefumed, that the tenant's name was 
now introduced for the firft time merely in compliance with the 
requiiitions of the adt, and not with any view of making any altera- 
tion in the perfon charged. 
fTi/Ies J. 
It is true, that the adpaiTed in 1780, but it was not to be in 
force till January 1781. 

Leycejier. Though it was not to take cflfea till then, it was yet 
public, generally underftood, and probably aded upon. That 
the cafe of \c\ the K. v. the Inhabitants of Mitcham^ could by no 
meiins govern the prefent : that there were none of the many 



\a\ And this principk did altogether guide the deciiion of the Coort ia a former caie ; 
that of theK. «, the Inhabitants of Walfall. M. 18 G. 3. 1777. ante p. 35. Sed vide 
the cafe of the K. v. the Inhabitants of Chew Magna in this term« 

[h'\ ao G. 3. €• 17. f. 19. 
£• 2} Gf 3. 1783. ante p. 276. 

weightj 
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weighty circumAaaces that indicated an intention in the prefent 1783. 
cafe of rating the landlord to be found there : that in tbefe fort of v-.'v-w 
cafes it is a little, that is fufficient to' turn the fcale; and that a ^Jjl^ 
material circumftance in favour of the tenant in that cafe did not Inhabitantsof 
cxift here : /. e. the prcfumption that arofe (and was indeed coa- Ewdon, 
iidered as decifive) from the title of the rate ; and that, that being and Stan^ 
upon inhabitants^ the word inhabitant under that flatute imported t£v. 
occupier. [a\ 

Plumer alfo inlifted^ that^ as by the ftatute cited it is now no 
longer in the power of parifli officers to exercife any difcretion and 
to omit the names of any occupier in the rate^ this confideration 
raifed the fubjedt of the prefent inquiry into a matter of great pub* 
lic importance : that if the name of every occupier, however 
fmally without being charged or meant to be charged, but in op-* 
polition both to the duty and inclination of the pari(h officer, muft 
be entered upon the rate, and when entered, mud on payment 
be adjudged to give a fettlement, the law of fettlements would be 
overturned : that the ftatute, which enads that no perfon renting 
lefs than ten pounds a year fhali acquire a fettlement, would be 
altogether repealed : that the confequences would be the moft mif- 
chievous and oppreffive : that there would be an immediate and 
univerfal removal of all perfons coming to fettle in fmall tene- 
ments : that it had been univerfally underftood, that there were 
fcarce any means by which a fettlement could be acquired by a 
man's own a<ft, is;nlefs with the confent and judgment of the parifli 
officers, founded upon the ability of the party, or his having or 
holding property to a certain amount, or in ibme way conferring 
fome benefit : that here on the contrary there needed not any fuch 
credit or property 5 no confent, for thft rating was not voluntary; 
no choice or exercife of judgment, for it was not ncceflary to be 
eleded to any office i and that from the land-tax payments no 
benefit was derived to the parifb : and that it would be not a. little 
extraordinary, if fuch confequences were to arife from an ad:^ 
paiTed without having the poor laws in the fmallefl degree in con- 
templation, but with a view and purpofe totally foreigb and un- 
conneded with them. That if, upon the principle of notice, a pay- 
ment without rating could be holden fufficient, what fhould pre- 

[«] It did not appear what was the title of this rate* 

3 C 2 vent 
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1783* vent parole evidence, that a man was known to a pariAi, from 

^-^v^ giving him a fetilcment? But that the intention of the pari(h and 

ter/us ^^* ^"y notice, adlual or conftrudjve, was the principal ground 

Inhabitantsof upon wbich thc Couft dccidcd the K. v. Mitcbam^ and the true 

En DOM, ground : that the whole hiftory of this tranfadion maoiifcftly (hew- 

andSTA^N-' ^^> that it was thc landlord who was intended to be rated; but 

LET. that it was inconceivable, that it could have been the intention of 

the parish to rate, and by rating to incorporate as a parifliioner, a 

man, who acknowledged his wretchednefs and inability to fapporc 

his independence. 

Wilfon J. in fupport of the rule to quafh thefe orders was ftop^ 
ed by 

Lord Mansfield. 
The queftion is, who is rated? It is a queftion of faft. Here is 
ho title to the rate; and upon the face of the rate it (lands indifFer* 
ent. What then are the circumftancesP In thefirft place the pa* 
ri(h officers have applied to the tenant and he has paid. He after- 
Wards, in confequence of his poverty, applies to them to be ex- 
empted from payment infoture. This is complied with, and what 
follows? They never charge any body elfe. They therefore 
thought the tenant ought to pay or nobody : and this is decifive, 
that the landlord was never intended to be rated. No inconve- 
niences need be incurred from the provifions of the late aft of Par- 
liament : It does not prevent the parifh from rating any body by 
name, as was done in the cafe of the K. v. Carjhalton. They may 
ftill declare their intention to rate the landlord. 

Wtlles and BuUer^ Juftices, concurring. 
Lord CommiflioDer AJhburfi was abfent. 

.Rule abfolute^ and 
Both Orders qualhed. 

For the purpofe of exhibiting at once a view of all the authorities 
upon this fubjeA, 1 have thought fit to annex to this cafe two 
others, which would have regularly fallen within the period, 
which yet remaiia^ and ^ will form the concluding part of this 
work* 
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Rex V. InhabiiflhtB of St* Lawrence, Winchefter. Wiimfiaj, 

TW6 Juftices by an order remove Cbar/fs ScuJ/arJ, Su/an ^^^'^^ 
his wife and their three children, from the parifb of Eqfi-^ mi'^^be- 
meon in the county of Southampton to the parifli of St. Lawrence tween him 
in the city of fTincb^eJer in the fame county. The feffions on Hc'^'iTd^il 
appeal confirm the order and date the following cafe : iequentiy 

wheie botk^ 
landlord's and tenant's names appear upon the rate, ixi^ prima fa<ii a rating of the tenant. Who i» 
mted, is a qaeftion of fa^« 

That the pauper^ Charles Scullard^ his wife and three children, 
refided in the pari(h of Petersfield in the county of Southampton ** 
under a certificate from the pari{b of St. Lawrence Wincbejier in 
the fame coutity, for fome time previous to the year 1780 : That 
. he removed before the making of the aiTeilment after mentioned 
with his faid wife and family into the tything of Eajimeon in the 
pari(h oi Eajimeon in the fame county; and occupied a houfe there 
till the eighth day of May lall, the day of making the order of 
removal : that H^illiam Clark was the proprietor of the faid houfe : 
that xm the 7th tiay oi Jtme 1783 a land*tax afiefiment lor the 
tything of Eajimeon in the parilh of Eajimeon was made in the fol* 
lowing form : that the title of it was as follows : 

••County 
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« County of Stuthawptpft,! For the tything of Eafimeon in the faid coun- 
to wit. J *' ty : an affcflmcnt made in purfuance of an 

*' aft of Parliament pafTed in the a3d year 
** of his prefent Majefty's reign, for grant- 
^' ing an aid to his Majefty by a land-tax, 
*' to be raifed in Great Britain for the fer- 
vice of the year 1783 :" 



a 



Rentals* 


Names' of Proprietors. 


Names of Occupiers. 


Sums affeited. 


£' I 3 J 


Mr. mil. Clark, 


Charlu ScuBard. 


I. ,. d, 
040} 



That the pauper, Charles ScuUarit after this rate paid the under- 
mentioned Jofepb Terrell (who called at the pauper's faid houfe 
with the faid afTeiTment) two {hilliogs and an halfpenny, being for 
one half year of the faid aflcflment; and the faid Jojepb Terrell 
gave him a receipt for the fame in the words and figures following : 

** 0^^3^r 2otht 1783, Received of Mr. Charles Scullard 2s. 
^' and \. for half a year's land-tax for Mr« Clark* ^ houfe, due at 
Michaelmas lad pad. 

X; o 2 o f. per Jofepb Terrell, Aflcflbr.'* 

That the pari(h of Eaftmeon confifts of feven tythings, of which 
the tything of Eaftmeon is one ; which feveral tythings are fepa- 
Settlemeatat rately afleffed to the land-tax : that the faid Jofepb Terrell was 
Eafimion. colledtor of, as well as aflcflbr to, the land-tax. 

Bear croft and Marjhall (hewed caufe in fupport of thefe orders % 
and Bear croft infifted, as it had been decided in the cafe of [tf] the 
K. V. the Inhabitants ofEndon^ Longfdon and Stanley^ that who is 
the perfon rated, is always a queftion of fad, the landlord in 



[a] M, 24G.3« 1783. ante p. 374* 
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this cafe was plainly that perfon : that the fz& had been fo found 1784*. 
by the Court below : that the late aft [a] having prcfcribcd the ''C'^^ 
form of the rate here ufed and alfo direfted that the landlord ^JJ^^ 
ihould be rated, it muft be taken that he, out of the ifTues of inhabitantsof. 
whofe hands this charge is to be deduced, was the perfop meant to ^^- ^^^^" 
be charged : and that, as the receipt was given for Mr. Clark's, the winches- 
landlord's hoafe, this prefumption could not be repelled by the ter. 
iingle circumftance of the receipt having been given to the 
tenant. 

MarJhallzKo infifted, that, as independent of the receipt it was 
upon the face of the rat-c equivocal who was rated, extrinfic cir* 
cumftances muft be reforted to as a guide : that, unlefs it can be 
fhewn that a pauper's name had been inferted there for the purpofe 
of rating him, it is not enough that it appears there; that upoa 
a general view, of the land-tax a£t [^] it muft beconfidered, as it 
has been univerfally denominated, a landlord's tax : that in gene* 
ral the charge is, in conformity with this opinion, made upon the 
landlord: tbat^ whatever private contracts may fubfift and what 
hand foever depolits the money, it is he, who ultimately and fub* 
(lantially always anfwers the demand to the public : that in every 
claufe and paflage of the ad in which he is charged with any 
other, he u charged in tbejirji injiance ; and is manifeftly the objed: 
of taxation : that it is the land itfelf, upon which inf. 4* (the 
claufe which creates the charge) the burthen is thrown : that 
it is in refped of his intereft in the land only, that any ^^r/gn 
whatfoever is charged : that if it be faid that the perfon^ on 
whom the claufe creating this charge throws it, is the perfon 
** having or holding '' the land ; I then afk whom can this mean ? 
That there can be no anfwer to this inquiry at once fo authorative 
or more demonftrative than that which the legillature themfelves 
inf. g. (the next that touches this part of the fubjed) have given : 
that in this claufe they dired the courfe to be taken by the coU 
ledors in making this demand : Of whom then are they to de« 
snand it ? In the fir ft place, ^* of the parties themfelves^ if they can 
'' be found, or elfe -— at their laft abode, or — upon the premifes 
'' charged :'' that it is evident from hence, that the ovXyperfons that 



[«] Stat. 20 G. 3. c. 17. 
[^] 17 G* 3. C.3. 

could 



38a Michaelmaft Term aj Geo. 3. 

1784* could poflibly be meant \nf. 4. by the defcription of ** having or 
^•^'^'^r^ *« holding^- muft be thofc who are dcfcribcd In this claufe as the 
^*/ parties themfehes : that from the obvious unanfwerable fcnfc of the 
Inhabitantsof context there could be no other defcription of perfons than the 
St. Law- owners or proprietors ; for the coUedlor is required to make the 
WINCHES, ^^"^^'^d ^^^^ ** *t ^hc*r iaft abode ;** /. e^ the toft abode of the par-- 
TER. ties themfehes. Now, if the tenant cannot poflibly be pointed at 
under this defcription of his place of refidence^ it is not he who 
is the party bimfelf j nor can he be the perfon defcribed as " having 
*' or holding'* \x\f. 4 : that it is abfolutely impoflible that the tenant 
can be thfc perfon aimed at here ; for he can only abide upon the 
premifes charged : he can have no other abode : but the landlord 
has no neceflary local refidence, he cannot be confined to his 
dcmefne, but may remove and flhift from place to* place; his loft 
abode is therefore uncertain : and confequently that it is manifeft, 
that the perfons having or holding, the parties themfelves and the 
place of abode caHvbe no other than t\i^ landlord's^ and that oi the 
landlord: that it appears that the only perfon, of whom there is 
any exprefs defignation, is the perfon of the owner or landlord ; 
that this perfon is alfo firft pointed out to the colledor as the 
dbjedt of taxation ; and alfo that this perfon's place is the firft 
place to which his attention is direded. That then the Iaft remedy, 
without any previous mention or reference to the perfon of the 
tenant, is given *^ upon the premifes charged :" that, as fomehow 
and fomewhere a refponfibility ought to be infured to the public 
and as the landlord's refidepce could not be afcertained and diffi- 
culties or delays might arifc there, the public officer is therefore 
licenfed to enter ^* upon the premifes :" that it (ctmcA to be a 
moft reafonable intendment, that the perfon who is to pay is the 
perfon upon whom the charge is prima facie to be taken to lie; 
and that here, not only upon the general principle but upon the 
letter alfo, the tenant's ac^ is plainly vicarious. It is^ not the te« 
nant who is rated-: he is only the perfon authorifcd by the ad [^J 
to pay, the fums rated. 

That in the cafe of [3] the K. v. the Inhabitants of 
Mitcbam^ it had been argued from f 64. which ref^s to the 



\4i\ The wordft of the a6t are : " The tenants of all houies> bndi and tenemests which 
ilhail be raced, are reqaii-ed and authwriftd^ to ptc^ the /urns ratid^ and didti& it mtt tftht rent ; 
and the UmMords, both mediate and immediate, are required toediow fach dedodtions. f. 17. 

[^] £. 23 G, 3. 1783. ante fo. 2S0, St. 

J. double 



Ili8« 



Michaelmas Term aj Geo. ^. 383 

douile tax impofed in a former claQfe, / 6o» npoh Roman Ca- 1784. 
thoHcs, that as by exprds words the landlord only was fubjeded ^^^v^ 
to the charge and payment and the tenant was exprefsly difcharg* ^'^ 
ed^ it was manifeft that in the contemplation of the legiflature latuOnta^tsof 
the tenant muft in all other cafes ha?e been otberwife at lead &t. Law- 
equally liable to both : but that this clanfe a^Forded 00 fucb coo- ^*"^V 
dufioo : that wttboac it indeed^ the premiifes here^ as in all other , t&k. 
cafest might have beeoreibrted to ; and that the particular atid 
obvious view of the legiflature was to prevent the Roman Catholic 
landlord from evading the proper paymeat by colluflon with his 
tenant 3 thropgb wboTe means it might have bceo coatrived* that 
BO more than the Jbtgie tax fiiould be received by the public : that 
upon the whole view of the fubjed this was tbei efore clearly a 
laadlard's and not a tenant's tax. 

Thatyi 39. provides^ that, if '^ lands &c. (hall be unoccupied 
*^ and no diftreft can be found on the fame, the coUedlors, &c. 
«^ may at any time after diftrain :'' that under thefc circumftances 
it is impoifible that any tenast could be rated: that a fettlement 
can only be gaiaed by a rasing as well ai a paying ; and that it has 
been holden [a] that the charging is the principal thing : that it 
could not poflibly therefore be o^ant as a tax upon him who could 
not poflibly be charged or rated; but upon him only, for and on 
behalf or in lieu of whom in every cafe the payment muft be 
madot 

That to confider this cafe upon the late {^] z&, though that ad; 
had been framed with a totally different aioii he contended that 
the ajSeiGrors could not vary the form of aOeflVnents from that which 
is direAed inf. 3 : that to enter into this queftk>n was, be con* 
cciyed^ opea to nim$ for that the cafe of the K. v. tbelnbMtants 
ofEndtm^ Longfdon and Stanley coald not have been decided upon 
this ad, as the rating then in queftion was previous to the time at 
which this a£t came into operation : that explanatory meaEmran^ 
dumSy notes pointing out who was intended to be rated, would be 
dangerous, and deleat what was really the aim of that ait : that by 
j^ 4« a peaalty of 5 /• is incurred by the oolledlor if he alters or 
defaces i aod ibercfbre no aote annexed ought to be regarded : that 
by/ 13. the duplicates are made legal evideoee. ,Can they then 
btt altered by a pari0]i officer \ 



i:) 
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1784. Lord Mansfield. 

*-^v^ But this is after they have been returned to the commiffioncrs 

v^>/ ^^ ^^^ ^'^^'^^ ^f ^^^ peace. 

Inhabitantsof Buller J. 

St. Law- y^^ j f^ jg (^g penalty, after they have been aflSxed to the churdi 

Winches, doof^ and after appeal had and the duplicate aniended: but (be 

T£R. note fliould be made before they are affixed to the church door, 

or at lead before the amended duplicate i8 returned to tb^ 

aflefTors. 

MarjhalL At any rate an ad, drawn for the fole purpofe of 
regulating the votes of freeholders at a county cle^Sion, ' ought 
not to be permitted either to explain or vary or in any way 
ai^ed the rights of a different clafs of perfons, in the adjuftment 
of their refpedive intercAs upon a fubjed matter quite foreign to 
Its objed and provifions. 

Burrough in fupport of the rule to qua(h thefe orders infifted ; 
that,.whether this were confidered as a queftion of law or of fad, 
the tenant was the perfon rated : that, coniidering it upon the face of 
the rate as a queftion of law, the land-tax was exprefsly adjudged 
in the K. v. Mitcham to be a tenant's tax : and that as here the 
names both of the proprietor and tenant appeared upon the rate, it 
was a clear legal inference, that the tax was impofed on him who 
was the proper objed of it. That, taking it in the other view 
as a queftion of fad, the circumftance of the colledor's calling 
at the pauper's houfe for the money, of the payment by the 
pauper and of the receipt given by the colledor were enough al^ 
in this point of view to remove all difficulty and doubt; and that 
the words in the receipt ** for Mr. Clark's houfe,V were no more 
than a defcription of the fubjcd matter of the charge, the thing 
for which the pauper paid. 
Buller J. 

You need not go any farther. 
Lord Mansfield. 

It has been decided over and over again that the occupier muft 
be prefumed to be rated, againft whom the firfl: remedy lies as 
between him and the public. Here his name is in the rate, and 
the officer receives of him. There is not a tittle to (hew that the 
parifh meant to rate the landlord. The receipt only defcribes the 
premifTes, upon which the aflcffinent was made. 
Buller, J. 

It was exprefsly determined in the K. v. Mitcbam^ that the 
land-tax is prima fade a tenant's tax. Why? becaufe all the 

3 remedies 
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remedies are againft him : and, without fome new ingredients in 1784. 

the cafe, the point ought not to have been ftirrcd again. It was not '^--v^w^ 

faid there, that you might not rate the landlord. You may. It ^^*^ 

is (o holdeo in the i^. v. Endoriy hongfdon and Stanley \ and Lord Inhabitantsof 

Mansfield idXdi there, that *' it is a qucltion of fadt, whether land- ^'^' ^^^v- 

lord or tenant is rated: and the feffions fliould ftate it: if they w'^inchI's. 

do not, the Court mud colleifl it from the circumdances that ibR. 
appear to them ; and, if nothing appear to the contrary, the occu* 
pier muft be prefumed to be the pcrfon." 

• Willes and Ap^burji^ Juftices, were abfcnt. 

Rule abfolute and 
both Orders qua(hed. 



Rex V. Inhabitants of St. James, Bury St* Edmunds. 

TWO Juftices by an order remove Samuel Crofs Purkis Though the 
and 5^2r^i6 his wife from the parifti of St. James in the J^Jjf'f ''* 
borough of Bury St. Edmunds in the county of Suffolk to the pa- ^s betweeii^ 
rifh oi Hopfon in the fame county. The feffions on appeal ad* him and the 
judged the fcttlement to be in the parifli oiSt. James, quaOicd the Phe^ll,'^^^^^ 
order and dated the following cafe : both Jandiord 

and tenanc 
appear upon the afleffraent and the receipt given to the tenant ftates that the Aim paid was affefled upon 
the landlord, it is a rate upon the landlord ; and the tenant docs not acquire a fettlemeat. 

That the fettlement of the pauper at Hcpton under an hiring 
and fcrvice for a year was admitted. That the pauper, after the 
fettlement fo obtained, became an inhabitant and occupier of a 
tenement belonging to Jojhua Grtgby Efq; in the pari(h of St. 
James iti the town o^ Bury at the yearly rent of 5/5 and had, 
during his refidence there, paid the land-tax there when demand- 
ed of him by the officer : that the rate was thereupon produced 
by the parifh of St. James-, the title of which is as followeth : 

** Borough of Bury Sf. Edmunds in the county of Suffolk^ for the 
'^ parifh of St. James in the faid borough. An alTeffinent made 
** in purfuance of an aS of Parliament paffed in the 23d year of 
*' his Majefty's reign, for granting an aid to his Majcfty by a 
** land-tax to be raifed in Great Britain for the fervicc of the 
** year 1783," and niadc in the following manner: 

3 D 2 Names 
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1784. 



Rex 

ver/us 
Inhabitants of 
St. James, 

Bury St. 

Edmunds. 



Settlement at 



Namei of Proprietors. 


N.of Occuplen. Eaftgtte Strtet. 


What an«fled and where fituate. 


Sumi AiTefl^d. 


Jojbua Grighy Ef^ 


Samntll^urkiu 


Tenants 


jC4 <»o 


£• 40 



All the other aiTefTments are made In like manner : and it was 
likewife proved that the eolle<ftors, who are parifhioners, did dc* 
mand the faid tax fo affcflcd of the pauper, who paid the fame : 
and they gave him a receipt in the ufual printed form for it, in the 
words following, to wit : 

*' The 25lh day oi December 1783* Received of Mr. Samuel 
** Purkis the fum of 4^., fo much being ajfejfed on the landlord for 
*' the third quarterly payment, purfuant to an aft of Parliament 
*' for granting an aid to hrs Majcfty by a land-tax to be raifed in 
** Great Britain for the fcrvice of the year 1783. 

By John Lawrence^ Colledor/' 

Whereupon this Court doth adjudge that the pauppr, Samuel 
Crofs Purkis^ by the above rating and payment, has acquired a fet- 
tlement in St. James aforefaid. 

Mingay (hewed caufe in fupport of the order of feflions ; and 
infifted, that the feflions, by determining the fettlemeoc of the 
pauper to be at St. James's^ had drawn their conclu(ion» that the 
tenant was rated and not the landlord : that it was this inAant 
d«rcided, that rating was a queftion of fad ; and that, where both 
landlord's and tenant's names appeared upon the rate, it was the 
province of the fedions to find this fad of. Who was rated } \a\ 
That it was fettled [b\ that the land-tax was a tenant's tax : that 
therefore at the time the rate was made the tenant was the perfon 
rated : that this could not be affeded or varied by what happened 
afterwards between the colledor and the pauper : that the rate is 



[a\ Rex Vn InhabitaBts of St. Lawrence Winchefier. Vide the caie immtdiately 
preceding. 
[hi Vide tho Itft cafi^ and cafes cbere cited* 

the 
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the lao^ge of the t£kSbr, the receipt is only the ad of the c6l- 1784.^ 
leAor. Thtt this fubiequent tranfa^Sion ought not to change the ^^-n^o 
nature of the fa£t» as evidenced by the mo& authentic ii>ftrument ^!^^ 
that the law hn^xwi upon that fubjeiSt. That if the receipt (hall inkatHtaotsof 
be permitted to affcd the rate, it ^\\\ put every fcttkoMnt under St.}awm, 
a rate in the powier of the coUe^ltor : that receipts were On thefe e^mvwmI 
occafions* freemen tly giten to ignorant men : ^at to coolitenance 
this would open a door to gteett frauds : that the rate itfelf was 
the only iafe guide : fuppofe the rate had faid one thing and the 
receipt another ? That the rate was made at the time and made 
firft, and was therefore upon every principle in tilled to a prefer- 
ence: thaa tbe teitant was fubje£ked to all the inaonvenieoces of 
being ratedt and upon what principle was he to be deprived of 
the benefits? that the collcdior was not warranted by the rate in 
giving fvch a receipt^ and that upon that ground the £affioas night 
have decided as they did opoo it« 

j^knr, W« and La H/ofiC. in fupport of the rale to quafii the 
order of fefHons^ infifted; that this was the reverfe of all the fortner 
cafes^ for that here it appeared that the landlord was rated and 
not the tenant : that it was true that the rate itfelf was doubtful 
on the face of it, and tliat, if any principle was to be de- 
duced from the cafes generally cited upon the fubjed, it was^ 
that, where it was left uncertain upon the face of the rate who 
was rated this might be explained by extrinfic circumftances : 
that the receipt did here explain tbe doubt, and (hewed, that it 
was the landlord who was meant to be aifefled : that in fa£t here 
is neither a rating or payment by the tenant : that, if tbe tenant 
is afleffed, he certainly did not pay ; for the receipt exprefles, that 
the landlord paid : and no pauper can gain a iettlcaicnt, without 
paying as well as being rated : 

That if the Court, confidering it as a queftion of fadl upon 
which the feflions only could properly decide, are of opinion, that 
no decifion has been made upon it, they muft fend it down to have 
the fadt, whether the landlord was or was not rated, exprefsly 
found. 

Lord Mamjield. 
. Regiilarly the fadt ought to have been found j but to have it 
fent down would only create unneceflary expence, as the receipt 
is dated : and it does not appear that there is the fmalleft proba- ^ 
bility that any evidence beyond it can be added* 

I flated 
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1784.' • I ftated in the laft cafe, that where k wa$ uncertaki who was' 

^-^''"^ rated, where the rate is filent and there is no other collateral cvi- 

'v^/us dence to fupply this defe<a, the law would prefume that the 

Inhabitantsof tenant was intended to be rat^d; hcczuk prima Jacie it is a tenant's 

^Bury'st ' ^^^' ^"^ ^^ ^^ confequently firft liable. But, where the landlord 

jEoMUNiM. is exprefsly rated, or where there is any collateral matter to (hew 

that he is intended to be, there the legal prefumption may be 

rebutted. Here is a ilrong piece of evidence coming out of the 

tenant's hands, to (hew that the landlord was the obje(ft of 

the rate. 

Bul/er, J. 
This is not a prefumption Juris et dejure : it admits of contra- 
diiflion. The receipt relates back to the time of the rate, and fo 
it is not a rate of the tenant, but of the landlord : befides, the 
receipt is ftrong evidence as to the payment, that he paid it as 
agent to the landlord, as well as that the officer did not receive 
it of him in his own right : fo that the tenant does not appear 
to be intitled either way. 

Wilks and AJhburJl^ Jufticcs, were abfent. 

Rule abfolute. 
Order of Seffions quafhed, and 
Order of two Jufticcs affirmed. 



ERRATA, 
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ERRATA. 



Page 174. 1. 22. y^r ** exception'' read « rcftriflion/' 
192. 1. 30. fir ^ do " read " does ** 
226. 1. 18. after *« hot '• add ** an " 
281. Jddto note [b] ** Vide the K. v. the Inlmbitants of Chew Magna* 

M. 240* 3. 1783. p« 365." 
291. 1. 26. fir **thc defendant" read "Smith," 
298. In the margin yir " Stainburgh" read " Winterfctt," 
318. laft line fir •*« Law " read «* Lee." 

327. 1. 6.. fir *« rated " read " made rateable." 

328. 1. 5./tfr "one hundred" rr^J ** twenty," 
1.6. after " paid" add *• for the well." 

333. K 29 fl/?/r ** nor" add "were they rated." 
336. 1. 32. fir " but " read " in." 

337. 1. 34. afier " him," add*^ who never has fo before been ratedj" 
338. 1. 5. fir " confequently was " read '" continued 10 be" 
382. 1. 17. fir •« landlord's" read "landlords." 
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IN amffquence of engagements that have «rlfenjince the time of 
bis Jqfi publication^ the Author has been prevented from offer'- 
ing to the Public this part of bis Wcrkfo early as it was bis 
Intention to have Jkne. The continuance of tbofe engagementf 
put it out of bis power to fx tbe time, at wbicb be fball 6e 
able to clofe bis work by tbe pubUc^tion of the remaining part. 
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Febhuary ipj X789. 
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